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TRUST COMPANY CONSOLIDATING WITH NATIONAL BANK 
LOSES RIGHT ACT EXECUTOR WILL 


The many bank consolidations and mergers which are occurring 
throughout the country make important know what effect con- 
solidation merger may have upon the right one the participat- 
ing banks continue act executor will some other 
fiduciary capacity which the bank was previously appointed. 

recent decision the Supreme Judicial Court Massachu- 
setts, Estate Julia Legnard, Matter Accounting Wor- 
County National Bank,* was held that, where trust company 
appointed executor under will and subsequently consolidated 
with national bank under the national bank’s charter, the trust com- 
pany ceasing exist result the consolidation, the national bank 
could not continue act executor place the trust company. 

this case appeared that the Bank Trust Com- 
pany, banking institution organized under the laws the state 
Massachusetts, was appointed April 21, 1926, the appropriate 
court executor the will Julia Legnard. Subsequently the 
trust company consolidated with the Merchants National Bank Wor- 
cester, bank organized under the laws the United States. The 
banks under the title County National Bank, 
the trust company passing out existence and the Worcester County 
National Bank taking over all its assets. 

The consolidation was out under the Act Congress 
February 25, 1927, 191, The provisions this statute, far 
are material this decision are that any bank, defined 
include trust company, incorporated under the laws any state 
consolidated with national banking association 
the same county under the charter such national banking as- 
sociation such terms and conditions may lawfully agreed 
upon’’ the manner specified; ‘‘and all the rights, franchises, and 
interests such state bank consolidated with national bank- 
ing association and every species property, real, personal, and 


*This decision published full page 645 the June issue the 
Banker Tradesman, Cambridge, Mass. 
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mixed, and choses action thereto belonging, shall deemed 
transferred and vested such national banking association into 
which consolidated without any deed other transfer, and the 
said consolidated national banking association shall hold and enjoy 
the same and all rights property, franchises, and interests including 
the right trustee, executor, any other fiduciary 
capacity the same manner and the same extent was held and 
enjoyed such state bank consolidated with such national 
tion the law the state under which such bank incorporated.’’ 

The court first decided that the consolidation Massachusetts 
trust company with national banking association pursuant the 
Act February 25th, above referred to, permissible 
under the laws Massachusetts. The court further held that that 
provision the Act February 25th the effect that after the con- 
solidation the national bank should have ‘‘the right 
trustee, executor, any other fiduciary capacity the same man- 
ner and the same extent was held and enjoyed such State 
holding the court wrote follows: 


section, according its plain interpretation, has signal 
and effect its application appointment fiduciaries 
courts this Commonwealth. That section requires the courts this 
Commonwealth recognize and accept, without inquiry hearing, 
fiduciary place state trust company now gone out ex- 
istence, which was appointed the court solemn decree, 
tional bank which different corporation established under the laws 
different sovereignty, possessed different powers, 
legiance different jurisdiction, governed different laws, sub- 
ject different governmental supervision, and controlled different 
officers. That requirement relates subject which 
ficiaries and others interested estates deceased persons and the 
administration trusts and other funds for the benefit minors, 
insane persons, and the aged and infirm under conservatorship have 
vital interest. That requirement relates trust estate process 
settlement under the direction the court. That requirement fore- 
closes hearing, where the interested parties may present their con- 
tentions orderly way and where judicial decision may 
rendered. That requirement made pure legislative declaration 
without more. This touches the very foundations judicial adminis- 
tration. 

provided art. the Declaration Rights this Com- 
monwealth that, ‘In the government this Commonwealth, the legisla- 
tive department shall never exercise the executive and judicial powers, 
either them; the executive shall never exercise the legislative and 
judicial powers, either them; the judicial shall never exercise 
the legislative and executive powers, either them: the end 
may government laws and not men.’ That principle thor- 
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oughly embedded the governmental principles this Common- 
wealth which law itself founded. often has been referred 
judicial decisions. has been many times applied the several de- 
partments government. the very fiber our institutions. 

are therefore opinion that ‘‘in contravention the 
law’’ this Commonwealth fundamental sense for the courts 
compelled, compliance with the mandate legislative body, 
recognize fiduciary different corporation from the corpora- 
tion appointed such fiduciary, simply because, without judicial pro- 
ceedings and mere act the stockholders and officers (who may 
now have ceased such) approved executive government 
official, the corporation appointed such fiduciary has been consolidated 
with it, without any judicial determination the fitness such 
different corporation perform the duties 


The court also held that the provision authorizing national bank 
the trust powers any state bank merged with was 
not within any power conferred upon Congress the Constitution 
the United States. this point the court said: 


the Congress has ample legislative power over national 
banks. may require courts the several States appoint national 
banks fiduciaries upon the same terms domestic banks are ap- 
pointed. First National Bank Bay City Fellows, 244 416. 
Burnes National Bank St. Joseph Dunean, 265 17. This 
course recognizes the ample jurisdiction the Congress 
confer upon national banks power compete with State banks de- 
these two adjudications. National 
Bank Boston, petitioner, 249 Mass. 440, 442. This provision said 
goes far beyond that. does not declare general policy for the 
state courts pursue performing their judicial functions with re- 
spect national banks. altogether abolishes the judicial function with 
respect subject essentially judicial its nature—viz., who shall 
act fiduciaries under judicial appointment—and substitutes for that 
judicial legislative determination. The question not 
whether the state court should hold hearing and determine, 
cordance with its settled procedure and the guiding federal statute 
requiring the appointment national banks upon equal terms with 
trust companies, whether the particular national bank ought 
appointed the fiduciary position. indubitable that that 
ought done upon appropriate proceedings. would done 
this Commonwealth according its most enlightened standards 
judicial conduct. But the question whether the state court must 
accept and recognize this national bank, never party any its 
proceedings and unknown its records, its fiduciary, not re- 
sult judicial determination but result the mandate Con- 
gress. recognize such mandate substance and effect ap- 
prove the exercise judicial function legislative body. 
understand that has always been held the Supreme Court 
the United States that the Congress prohibited the Constitution 
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the United States from exercising judicial functions. Kilbourn 

consequence inevitable, our opinion, that the Congress 
has power simple legislative fiat and without provision for 
judicial inquiry and decision make imperative upon any court 
this Commonwealth the present accountant, corporation 
hitherto utter stranger its proceedings and records, the officer 
and appointee such court highly fiduciary feel 
191, Act Congress February 25, 1927, here under discussion, 


The result was that the Worcester County National Bank was not 
entitled continue act the executor the will Julia Legnard. 
This decision harmony with earlier decision the Su- 
preme Judicial Court Massachusetts, Petition Commonwealth 
National Bank Boston, 249 Mass. 440, 144 Rep. 443, which de- 


cision referred page 915 the December, 1927, Banking Law 
Journal. 


MORTGAGE REQUIRING MORTGAGOR PAY ASSESS- 
MENTS HELD USURIOUS 


mortgage which requires the mortgagor pay the maximum 
legal rate interest the debt secured and, addition, pay taxes 
upon the mortgagee’s interest the mortgaged premises usurious. 

This was decided the Supreme Court Nebraska the 
Dawson County State Bank Temple, 218 Rep. 737. The 
action this was brought the plaintiff bank foreclose two 
real estate mortgages executed the defendants, who were husband 
and wife. appeared that the mortgages were given secure the 
payment two promissory notes, each for $5,000 and each bearing 
interest the rate ten per cent. per annum from date until paid. 
Ten per cent. per annum the highest legal rate which may 
charged the state Nebraska. Each the mortgages contained 
provision requiring the mortgagors pay all taxes and assessments 
levied upon the mortgaged real estate and all other taxes, levies and 
assessments levied upon the mortgages the notes which they were 
given secure. 

was held that the mortgages were usurious and that, therefore, 
the mortgagee bank was entitled recover interest the mort- 
gaged debt. holding the court said: 


facts the instant case are practically identical with those 
presented the record Stuart Durland, 115 Neb. 211, 212 
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31, and the decision that will control the decision this case. 
Stuart Durland, was held: 

mortgage which, its express terms, requires the mortgagor 
pay the maximum legal rate interest the debt which secures, 
and, addition, pay the taxes upon the mortgagee interest the 
mortgaged premises, ‘‘usurious.’’ 

this holding the defense usury sustained the 
record. 

appears that the mortgagee has paid taxes upon the mortgaged 
premises, part which would represent taxes upon the mortgagee’s 
interest and part the mortgagors’ interest the real estate, but 
there nothing apparent the record from which can de- 
termined what portion the tax paid was upon the respective inter- 
ests the mortgagors and the mortgagee the real estate. 

the ruling Stuart Durland, supra, the judgment 
the district court reversed, and the cause remanded, with 
tion allow plaintiff decree foreclosure for the principal its 
mortgages without interest; also allow plaintiff recovery for that 
part the tax which was paid upon the mortgagors’ interest the 
real estate and adduce additional evidence establish the amount 
thereof. this latter amount plaintiff entitled recover interest.’’ 


DEPOSIT GUARDIAN NOT PREFERRED CLAIM 
FAILURE BANK 


The deposit guardianship funds guardian bank does 
not constitute special deposit create trust relationship between 
the bank and the guardian entitle the guardian 
ence payment over other depositors upon the failure the bank, 
even though the guardian informed the bank that the deposit was 
temporary and remain the bank only while was preparing 
his final account. 

holding the Supreme Court Iowa, the case Andrew 
Sae County State Bank, 218 Rep. 24, wrote part follows: 


argued that, even though trust was not established the 
methods previously yet such relationship did arise 
the particular ‘deposit’ was offered and special, 
extraordinary. 

review the ‘stipulation’ causes disagree with this 
claim. Information was furnished the bank about the ‘guardian’s’ 
plans make final and obtain his release, but that depository 
had part out these fiduciary and court arrangements. 
did not undertake transfer the money the ward the court, 
nor was there consent the part the financial institutions return 
the property. But one undertaking arose therefrom, which 
was honor checks upon the general account. Mere information 
cerning the ‘guardian’s’ proposed course action was not enough 
change this. Forsooth, the the ‘guardian’s’ duties, this 
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trust ofticer might have explained the bank his general scheme and 
method procedure administering the estate, yet that would not 
have brought about trust relationship between the appellee and the 
bank, and, the present event, more was done than relate 
the bank the ‘guardian’s’ general mode and the time his 
expected compliance therewith. 

Sanborn State Bank, 147 Iowa, 641, 126 779, 
(N. 8.) 517, 140 Am. St. Rep. 336, does not apply here, for 
that case the money was received under the express agreement 
the bank that should held for the payment certain debts and 
the expenses the depositor’s wife the hospital. 

discrimination can made Dolph Cross, 153 
289, 133 669, wherein said: 

facts pleaded show that the execution defendant made the 
deposit for the purpose meeting the checks which had 
just issued. The bank officials understood that they received 
this money for the express purpose paying checks already issued 
for that exact amount.’ 

Hudspeth Union Trust Savings Bank, 196 Iowa, 706, 
195 378, 466, escrow was involved, and the trust 
there was based upon this thought: 

the identical funds were not kept separate, the trans- 
action considered escrow transaction, and shown 
the escrow register the Bennett concern, which passed its 

can seen that the ‘deposit’ made the case bar 
was not special nor was anything except 
bility the part the bank was honor the guardian’s order 
withdrawals, and this did whenever upon before its doors 
were closed. Duty was repay him who had placed the money 
the banking establishment. This was within the purview said 
conversation set forth the ‘stipulation,’ rather than the contended 
conception that the financial concern became trustee obligated 
make accounting the ward the court. 

existing trust has failed, and the claim must al- 
lowed general ‘deposit’ 


TRANSFER CERTIFICATE DEPOSIT PAYABLE 
TRUSTEE 


recent Missouri decision, the plaintiff brought suit against the 
deputy commissioner finance, charge the affairs closed 
bank, upon deposit which had been issued the bank’s 
cashier. appeared that the certificate was issued the cashier 
without authority the board directors and without consideration 
and that was payable the order Packard, 
The certificate was indorsed ‘‘Mark Packard, and trans- 
ferred the plaintiff company, which claimed holder due 
One the defenses was that the plaintiff was put upon notice 
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the fact that the certificate was payable trustee and was, there- 
fore, not holder due course. did not appear, however, that 
the certificate had been transferred the payee violation his 
trust that, the plaintiff had made inquiry the 
certificate, fraud any kind would have been disclosed. The court 
held that the plaintiff was entitled recover. The case 
Howey Co. Cole, Springfield, Missouri, Court Appeals, 
Rep. (2d) 861. 

deciding favor the plaintiff upon the question raised, the 
court wrote part follows: 


not disputed that plaintiff made prima facie case in- 
troducing evidence the certificate deposit sued on. But defend- 
ant relies upon the fact that the certificate deposit was made pay- 
able ‘Mark Packard, Trustee,’ sufficient least make 
question for the jury whether not plaintiff acted good faith. 
this proposition the Kansas City Court Appeals held that: 

evidence that there was any trust estate; therefore 
there evidence who the beneficiary was, and, course, the 
beneficiary not making any claim. would appear then that the 
word ‘trustee’ was mere description the person. There was cer- 
tainly evidence any knowledge any infirmity the title 
bad faith the part plaintiff its transactions with Packard.’ 

believe under the facts this case that the foregoing state- 
ment the law correct. may conceded that the great weight 
authority seems favor the rule that, when the term ‘trustee,’ 
‘executor,’ the like, used after the name the payee ne- 
gotiable instrument, denotes something more than mere descrip- 
tion the person. Sanford Van Pelt, 314 Mo. 175, 282 

courts, however, prior the decision the Supreme Court 
the Van Pelt Case, supra, have held the view that the word 
‘guardian,’ ‘trustee,’ appended the name the payee 
note, merely descriptio personae, and not affect the title the 
indorsee. Thornton Rankin, Mo. 193, Am. Dee. 338; Mayer 
Bank, Mo. App. 108; Powell Morrison, Mo. 244; 
Bank, Mo. 408; Sparrow Bank, 103 Mo. App. 338, 168. 

the Van Pelt Case, was held that the word ‘trustee,’ follow- 
ing the name grantee deed, was not merely per- 
sonae, but was evidence the fact existence trust, and refused 
bound the ruling the Morrison Case, supra, which specific 
reference made. The Van Pelt Case was direct the 
beneficiary trust estate establish trust. distinction 
made between assertion title the beneficiary trust against 
the purchaser from the trustee and the assertion some right the 
maker the instrument the trust against such purchaser. 
That such exists well settled. See note Ford Brown, 

are inclined the belief that, Mark Packard, trustee, 
had disposed the certificate deposit here question without au- 
thority and violation trust, then the word ‘trustee’ would have 
constituted such notice have effectively made the 
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constructive trustee for the benefit the cestui que trust, there 
was one. The negotiability the instrument was not thereby de- 
678. But granting that the word ‘trustee’ following the name the 
payee indicated the existence trust estate, its effect, any, would 
simply put plaintiff upon inquiry the character the trust 
and the right the trustee dispose the certificate. far 
this reeord discloses, such inquiry would have revealed nothing 
regard the existence trust estate. beneficiary asserting 
any right whatever. Inquiry would likewise have shown limitation 
the trustee’s authority sell the note. therefore our opinion 
the word ‘trustee’ following the name the payee did not itself 
destroy plaintiff’s position holder due course. Tradesmen’s 
837, Am. St. Rep. 830; Dollar Savings Trust Co. Crawford 


CERTIFICATE DEPOSIT PAYABLE PAYEE ONLY NOT 
NEGOTIABLE 


certificate deposit which payable the payee only ‘‘on re- 
turn this properly indorsed’’ neither negotiable nor 
assignable. other words, the payee, the only person who can 
bring suit such instrument and cannot enforced against 
the bank any other person, even holder due was 
held the Appellate Division the New York Supreme Court 
the case State Bank Central Bank New York, 228 
Supp. 49. 

This action was brought upon two deposit, one for 
$25,000 and the other for $40,000. The $25,000 certificate was the 
following form: 


Central Mereantile Bank New York. 

201 New York, 1926. 

Owen has deposited this bank twenty-five thousand 
and 00/100 dollars, payable only himself four months after date 
return this certificate properly indorsed with interest the rate 
per annum allowed remain four months. 

interest after months. 
Kletz, Vice President.’’ 


The $50,000 certificate was similar form, amount. 

The two certificates were transferred the plaintiff bank before 
maturity and for value. 

For defense the defendant bank alleged that had placed 
the Owen, the payee the certificates, $25,000 and had de- 


THE BANKING LAW JOURNAL 501 


livered him two deposit for $50,000 each and one for 
$25,000 and that Owen, payment for such and certificates, 
had and delivered the defendant his promissory note 
the sum $150,000, payable four months after date. holding that 
the certificates were neither negotiable nor assignable and that the 
plaintiff bank could not recover them the court said: 


respondent (plaintiff bank) appears rely upon decision 
this court the Nelson Citizens’ Bank, 191 App. Div. 
was held there that the certificate deposit was negotiable, the 
court pointed out how certificate deposit could made negotiable, 
and said: 

obvious that the defendant could easily have guarded 
against any claim that the certificates were negotiable providing 
that they were only payable the company. 

certificates issued Owen are substantially accord with 
that statement. 

Story Promissory Notes (7th Ed. Thorndike) 
the following found: 

the indorsement ‘‘Pay only,’’ there the word 
makes clearly restrictive and does not authorize 
ment indorsement any other party.’ 

tains the following: 

payee indorsee having the absolute property bill 
note and the right disposing thereof, has the power make what 
called restrictive indorsement, precluding the person whose 
favor made from making transfer give right action 
against either the person making it, any the antecedent parties. 
But, order make indorsement restrictive, necessary that 
should drawn negative the right transfer the in- 
dorsee, give him bare authority receive the money. 
Thus, indorsement these words, pay the contents John 
way only,’’ prevents the bill from again transferred. 

Zander New York Security Trust Co., 178 208, 210, 
449, 450 (102 Am. St. Rep. 492) the Court Appeals dealt 
with restrictive indorsement, Chief Judge Cullen writing: 

certificate deposit may issued the form 
negotiable instrument. Frank Wessels, 155. But from 
our examination the subject there seems uniform usage 
commercial circles with monetary institutions their forms. 
Some are plainly negotiable, some equally plainly are not negotiable, 
while between the two extremes are many the debatable class. 
Therefore, had the first sentence the certificate terminated with the 
words ‘‘on return this might claimed, not without 
that the certificate was intended negotiable. But the words 
quoted are followed the provision, ‘‘which assignable only the 
books the think the clear effect and intent this 
provision was render the instrument nonnegotiable and protect 
the company dealing with the holder the certificate such holder 
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might appear the books the company, without liability third 
parties whom, unknown the defendant, might have been trans- 
ferred.’ 

appears that the intention was make the certificates 
nonnegotiable. This defendant loaned Owen large sum money, 
issuing certificates deposit his name. the certificates de- 
posit are negotiable, the bank would without security, losing the 
amount the certificates deposit well the amount their 
loan Owen. 

are opinion that the instruments are neither negotiable 
nor assignable, and that the bank not estopped from contending. 
The judgment and order should deversed, with costs, and judgment 
directed for the defendant with 


was argued behalf the plaintiff bank that certificate 
which not negotiable would violation the penal law and 
answer this contention the court said: 


might might not such violation, but the penalty for 
such violation would conviction for misdemeanor 
liability the certificates they were negotiable. the conten- 
tion the respondent correct, there can violation law, for 
every instrument would immediately become negotiable. But the 
statute contains such provision.’’ 


RIGHTS OWNER BONDS WRONGFULLY LOANED 
BANK 


Where the president bank wrongfully loaned the bank bonds 
which held trustee and the bank pledged the bonds security 
for deposits, was held that the owner the bonds was entitled 
preference payment over other creditors upon the failure the 
bank. The case holding recent decision the Kansas City, 
Missouri, Court Appeals, Linn County Bank, Rep. 
(2d) 206. 

this case appeared that the Linn County Bank had 
tice borrowing bonds used collateral and paying the owners 
the bonds one per cent. interest above the interest that the bonds 
bore upon their faces. March 1924, the board directors passed 
resolution authorizing the bank borrow bonds not exceed the 
sum $50,000.00 and pay the owners for their use the sum one 
per cent. interest, the bank have the privilege using the bonds 
collateral. 

One Lomax, who was president the bank, was also trustee under 
will. such trustee held number United States Liberty 
Bonds the amount $4,850. Lomax loaned these bonds the 
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bank under agreement which recited that the bonds were lent 
permission said bank pledge the same collateral for 
any note obligation said bank.’’ 

this time the government was depositing the proceeds postal 
savings the bank and the bonds were sent Washington se- 
cure these deposits. 

Some time later the bank failed and the government sold the bonds, 
the amount the postal savings deposits from the proceeds, 
and remitted the balance the bank. was held that 
ficiary the trust was entitled preference payment over 
the other creditors the bank the amount which the govern- 
ment returned the bank and also the amount that the govern- 
ment would have been allowed common had filed its 
claim instead collecting from the security. the opinion the court 
said: 


not pointed out wherein the bank was any wise deceived 
the action Lomax lending the bonds it. before stated, 
his information was the bank’s information. However, there was 
estoppel pleaded and respondents are not position now urge 
matter that kind. need not into the question how far 
trustee who has exceeded his authority can estopped when has 
personal interest but the rights his estate, only, are involved. 

only question that remains whether not the funds 
the hands the commissioner were swelled the bonds 
belonging the trust estate. There question but that the assets 
his hands were augmented the amount $1,920.46, remitted 
the deputy commissioner the government after the sale the 
bonds, but think that they were not augmented the extent 
the full value the bonds. The evidence shows that the bonds were 
dissipated the extent the amount retained the government 
covering its deposits the bank. The government had notice 
the trust character the bonds and there does not appear any 
claim that the government had right dispose them. But see 
this question 750. However, the government not party 
this suit and whether pursued the proper course protecting its 
rights not involved. appears plain enough that result the 
action the government the bonds have been dissipated the extent 
The bonds themselves were never the hands the 

rule that where the trustee mingles the trust money with his 
own there legal presumption that the partial withdrawal the 
fund him was from his own money and the remaining in- 
cluded the trust fund, has application here the trust prop- 
erty has been traced and shown that has been dissipated the 
extent $2,912.92, and that the estate now the hands the finance 
commissioner has not been swelled that extent this dissipation. 
course, when the bank received these bonds its assets sense 
were swelled the amount the bonds but that not what meant 
when the question augmentation assets arises. The assets must 
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have been increased the hands the commissioner finance. 

think, therefore, that while plaintiff not entitled preference 
for the full amount the bonds, entitled preference for 
least the sum $1,920.46. 

course, the government had right come common 
had desired, instead selling its collateral, and there 
authority that should have first exhausted its right com- 
mon claimant before selling the 750. Had pursued 
this course, the assets the hands the commissioner finance 
would have been lessened the extent the amount that would have 
been allowed common claimant and even though it, pur- 
sued the right course selling the bonds without proving its claim, 
the method followed has saved the bankrupt estate the amount 
its claim common claimant. this sense the estate the 
hands the deputy commissioner better off reason the use 
the bonds belonging the trust estate. We, therefore, think that 
addition the sum $1,920.46, plaintiff entitled preferred 
claim the extent the money that the government would have 
been allowed common had first proved its 


LIABILITY DIRECTORS FOR DEPOSITS RECEIVED 
WHILE BANK INSOLVENT 


Certain Kansas statutes make unlawful for any director 
bank assent the reception deposits his bank when has 
knowledge the fact that insolvent. The statutes question 
make the duty the directors examine into the affairs the 
bank, and their failure they are held have had 
knowledge the the bank and are made individually 
responsible for deposits received. The statutes further provide that 
suits brought against officers insolvent bank recover de- 
posits made during the bank’s the fact that such banking 
institution was insolvent failing the time the 
receipt the deposits shall prima facie evidence the officers’ 
knowledge the bank’s and their assent thereto. 

recent decision the United States Supreme Court, Ferry 
Ramsey, Sup. Ct. Rep. 443, the question presented was whether the 
statutes referred were constitutional. The statutes question are 
paragraphs 163 and 164 Chapter the Revised Statutes 
Kansas, 1923. The Supreme Court held the statutes constitu- 
tional. 

The suit which the question arose was brought persons who 
made deposits the Butler State Bank Kansas time 
when the bank was insolvent. The defendants were director the 
bank and the executor the will Kramer, deceased di- 
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rector. The defendants were held liable the depositors under the 
statutes referred above, although they contended that such statutes 
were violation the due process law clause the Fourteenth 
Amendment the Constitution the United States. 

The strictness with which the statutes are applied well illustrated 
this which the executor the deceased director was held 
liable for the deposits spite the fact that such director was 
seriously ill the time the deposits were made. 

holding the statutes constitutional the Supreme Court, 
opinion written Mr. Justice Holmes, said: 


said that 163 denies due process law creating con- 
presumption knowledge from and implying 
that the director knowingly assented deposit that should not 
have received, which fact knew nothing. 164 said 
that facts are made prima facie evidence other facts that they have 
rational prove. The law construed the Supreme 
Court Kansas meets its severest test the cases against the ex- 
ecutor Kramer, because Kramer, although not ignorant in- 
eapable knowledge thought the court first instance, was 
seriously ill the time the deposits and seemed have much 
said his behalf, the actual state his knowledge had any re- 
excuse. 

said that the liability founded the statute upon the di- 
rectors’ assent the deposit and that when this the ground the 
assent cannot proved artificial presumptions that have war- 
rant from experience. But the shert answer that the statute might 
have made the directors personally liable depositors every ease, 
had been minded, and that had purported so, who- 
ever accepted the office would assume the risk. The statute short 
imposed liability that was less than might have been imposed, and 
that being so, the thing considered the result reached, not the 
possibly inartificial clumsy way reaching it. without any men- 
tion assent presumptions prima facie evidence the statute had 
said: Every director bank shall personally liable depositors 
for every deposit accepted the bank after had become insolvent 
all objections would met the answer, You took the office those 
terms. The statute would none the worse allowed defence 
the single case the defendants having made honest examina- 
tion and having been led believe that the bank was solvent. The 
mention assent and evidence knowledge cannot pressed 
conclusions that the statute manifestly does not allow. The conclusions 
that, construed the State Court, does impose, imposes how- 
ever much may cut down the significance the assent knowledge 
ing party with knowledge what his duty know, this 
the the bank, with assent deposits that must 
expect while the bank’s doors remain open. But the essential thing 
that whether roundabout perfectly natural way the statute 
has said you take the office you must take the consequences 
edge whether you have not. most contracts men take the risk 
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events over which they have imperfect control. The acceptance 

Supreme Court Kansas affirmed judgments against Ferry 
and reversed judgments favor the executor Kramer based 
Kramer’s know assent the deposits question 
and ordered judgments against him. doing violated pro- 
vision the Constitution the United 


BANK LIABLE FOR OFFICER’S STATEMENT CHARGING 
TELLER WITH DISHONESTY 


bank officer who makes statement writes letter the ef- 
fect that employee the bank has committed dishonest act 
should very sure that the statement letter correct. error 
the part the officer, even though acts entirely good faith, 
may result making the bank liable large amount damages. 

recent decision the Supreme Court California, Draper 
Hellman Commercial Trust Savings Bank, 263 Pac. Rep. 240, 
judgment the sum $10,000 was recovered against the defendant 
bank because one its vice presidents had mistakenly charged the 
plaintiff, teller the bank, with dishonesty. The jury brought 
verdict for $20,000, but the trial court decided that $10,000 was suffi- 
cient compensate the plaintiff and granted the defendant’s motion 
for new trial unless the plaintiff would consent reduction 
the verdict $10,000. The plaintiff consented. This verdict was 
affirmed the Supreme Court upon appeal being taken that 
tribunal. 

The plaintiff, Draper, was employed teller the defendant, 
the Hellman Commercial Trust Savings Bank, from April 20, 1921, 
until 15, 1921, when resigned. notified the bank 
his intention resign about two weeks prior the latter date. 
the last day his employment received from each two depositors 
for deposit the sum $100. entered one deposit the depositor’s 
deposit book and gave the other depositor duplicate deposit slip 
evidencing the deposit. The balance his hands the end the 
day turned over the night teller, together with his deposit slips, 
but the money and deposit slips for the two $100 deposits were never 
received the bank. 

After leaving the defendant’s employ the plaintiff remained for 
about two weeks Los Angeles, the city where the bank was located. 
During that time called the bank and informed some the 
employees that was going back his old home Canada. few 
days after the departure from Los Angeles the defendant 
that the $200 had not been accounted for. 
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The further showed that Mr. Cohen, vice-president 
the defendant bank, acting for the bank and with full authority from 
the bank, wrote and eaused signed and transmitted the follow- 
ing letter: 


Commercial Trust Savings Bank. 
Angeles, November 16, 1921. 
Staff Department, Head Office, Bank Montreal, 
Montreal, Quebee, Canada. Dear Sir: had our employ for 
several months Draper, who left October 31st, and whose 
references show that was the employ your branch Brant- 
ford, Toronto, for long time. have information the effect that 
left return your city. are anxious learn his present 
whereabouts and have requested Pinkerton’s National Detective Agency 
him for us. Should present you will much 
appreciate you will send wire our expense, telling 
where reached. Your attention will oblige, 
very truly, Emanuel Cohen, 
Vice-President.’’ 


was Mr. Cohen’s belief that the plaintiff had stolen the $200, 
and wrote the letter and employed the detective agency because 
believed that such action might cause the plaintiff admit that 
took the money and pay back. 

Upon receiving the letter, the Bank Montreal telegraphed 
the defendant bank asking that bank’s reason for requesting the 
detective agency the plaintiff. The defendant bank, through 
Cohen, caused the reply this inquiry. Its reply was the 
following telegram: 


San Franciseo, Cal., Wed., Nov. 22nd, 1921. 

office reports: 1.40 the following tele- 
gram was received from Los Angeles: ‘Hellman Commercial Trust 
Savings Bank had teller named Draper quit there October 15th 
went Montreal stop last day employment received several de- 
posits destroyed deposit slips kept money stop Hellman’s wired Bank 
Montreal, Montreal, Canada, asking Draper their employ advis- 
ing look for him and received reply from San branch 
Bank Montreal asking for explanation stop You personally 
Bank Montreal immediately explain why inquiry being made re- 
garding Draper Secure present address finis.’ 


The plaintiff, who was employed the Bank Montreal when 
that bank received the telegram, was suspended from em- 
ployment. 

Upon the appeal one the contentions made the defendant 
bank was that the alleged libelous communications were privileged 
they were made ‘‘without malice person interested there- 
in, one who was also interested, under 47, sub. the California 
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Civil Code. The court held, however, that the communications were 
not privileged, the reason being that they were made voluntarily and 
not response inquiry received from the Bank Montreal. 
The following paragraphs are quoted from the opinion the Supreme 
Court: 


false communications, which are not privileged volun- 
teered, become privileged when made response inquiry from 
person having interest the subject-matter the communica- 
tion. are the view that false communication from one bank 
another the effect that ex-employee the former, then the 
service the latter, had unlawfully appropriated funds his ex- 
employer this class, and not privileged unless made response 
inquiry the bank which the communication made. The 
relations between banks reason their geographical proximity and 
interchange business may such that moral social duty rests 
upon the communicant impart the information, which renders the 
false and libelous privileged although volunteered, but 
such relations were shown exist between the Hellman bank 
Los Angeles and the Bank Montreal Canada the instant 
Although the communication made the telegram November 
was made after inquiry the Bank Montreal, the inquiry was not 
initiated said Bank Montreal, but was provoked the Hellman 
bank the letter November 16, 1921. the purpose said letter 
was legitimate, one which the law will proper, the fact 
that the inquiry resulted therefrom and would not otherwise have been 
made, becomes immaterial and communication 
wise stands upon the same footing volunteered communication 
and not privileged. 

(the defendant bank) contends that the letter No- 
vember mere request for information Draper’s address. 
the Hellman bank did not have Draper’s address, certainly was 
entitled ascertain and locate him all reasonable 
would difficult, not impossible, for bank frame letter ask- 
ing another bank for information the location former em- 
ployee, and requesting reply wire, which would not cause the 
recipient the letter, the person concerning whom the informa- 
tion was sought was then its employ, inquire the reason 
for the request, with view ascertaining whether was for any 
suspected wrongdoing. There was some evidence the instant 
however, from the testimony Emanuel Cohen, vice-president 
appellant, which would warrant the jury inferring that the bank 
had knowledge the address which Draper proposed return 
Canada the time the letter November was written, although 
said evidence somewhat equivocal. appellant was 
said address, must have written the letter with some other motive 
than the purported one ascertaining Draper’s address. Said wit- 
ness Cohen, the author the letter, testified that wrote 
thought would cause Draper admit that took the money and 
pay back; that then believed Draper guilty and was still 
that opinion. The letter also brought into the inquiry nationally 
known detective agency. 
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witness Briggs, who was the Los Angeles manager for the 
Pinkerton Detective Agency, after refreshing his recollection look- 
ing his records stated that the agency was not employed until No- 
vember 22. The letter which Cohen stated that the agency had 
been requested Draper was written November 16. From 
ferred that appellant’s officers had reason believe that Draper had 
planned return the employ the Bank Montreal that 
said bank would have knowledge his whereabouts, and that was 
intended that Draper, through said bank, should informed the 
communication. cannot uphold the method pursued appellant 
obtain repayment the amount suspected respondent had taken 
from it. letter purporting its face mere inquiry for 
address, but written for the purpose outlined, provokes in- 
quiry why the information sought, and reply thereto the 
author the original letter makes the false libelous statements, the 
communication stands upon the same footing had been volun- 
teered, and not privileged unless voluntary communication would 
have been privileged. therefore, that appellant cannot 
avoid liability the ground that the communications were privileged.”’ 


CHECK HOLDERS NOT ENTITLED PREFERENTIAL PAY- 
MENTS FAILURE BANK 


Where dealer draws draft against shipment cattle, 
deposits the draft and draws checks against the deposit the orders 
the persons from whom purchased the and the bank fails 
before such checks are presented, the holders the have 
preferred claims against the assets the bank. This was decided 
recent decision the Supreme Court Iowa, Andrews, Superin- 
tendant Banking, Waterville Savings Bank, 219 Rep. 53. 

this case appeared that Hart was engaged the live stock 
payment the defendant, Waterville Savings Bank. 
shipped the cattle commission firm Chicago and drew draft 
the firm for $8,500, which draft deposited the bank. The 
draft was forwarded for and was subsequently paid, but be- 
fore the checks were presented the bank failed. The receivers the 
bank applied Hart’s balance upon note which the bank held against 
him. The question here presented was whether the holders the 
checks (referred the opinion interveners) were entitled 
preferred claim against the assets the bank. holding that they 
were not entitled any preference payment the court wrote 
part follows: 


case different substance than that ordinary 
loan deposit and general checking account. always 
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understood that the bank will pay from general deposit account 
checks that have been shall issued against it. The relationship 
between the bank and Hart was different the case before than 
the deposits generally made. Interveners were wise 
named. agreement purporting intended for their special 
benefit was made. Nothing was done that would deprive Hart the 
right immediately check out his balance. Hart within the next 
hour had presented his check, some one had presented Tysland’s* 
check against the account, the bank would have had excuse, far 
interveners are concerned, for not paying it. The bank was more 
directed pay interveners’ checks than was directed pay any 
Hart’s Tysland’s that might presented, nor under any greater 
liability so. The legal and equitable title the draft was 
the bank. The bank was the owner the draft. The bank became 
debtor Hart for the amount, for the $8,500 was the bank with 
Hart’s knowledge and consent credited Hart. There was trust. 
this state affairs the bank closed. The deposit cannot paid 
full unless the $8,500 subsequently realized the draft taken out 
the general assets and appropriated such payment. The inter- 
veners had title the sight draft the funds realized 
from it. The money which Hart was get the sale the cattle 
was his money and not interveners’ money. stood then, and stands 
now, not the holder interveners’ property, but merely debtor 
interveners. The bank not the holder interveners’ property. 
The deposit was sufficient pay the checks and the checks would have 
been paid the bank had not failed. instruction the bank 
pay the checks was pay them out his Giving full force 
the arrangement which Hart and the cashier say was originally 
made, was the most that the deposit should used pay inter- 
veners’ checks. depositor should say bank that had given 
number checks which would overdraw his and would have 
borrow and should request loan $8,500 keep his account good 
and should say was expecting funds from the proceeds mer- 
chandise which was shipping and would have such proceeds 
the bank for use paying the loan and should give his note and 
get credit his checking account accordingly, probably one would 
that the bank would thereby assume any duty liability 
the holder outstanding check, would subject action 
such check, liability check holders for the pro- 
ceeds such loan. There would entire absence contract with 
the check holder with the depositor for the check holder’s benefit. 
and entire absence any trust relationship. order hold the 
bank liable the holder check, must have made some agree- 
ment, express implied, which assumed duty obligation. 
The claim the interveners is, therefore, that the holders checks 
against the deposit. not that the owner funds belonging 
them the hands the receiver. The relationship between Hart and 
the bank was that bank and general depositor. The law con- 
vert this definitely assumed relationship into 


*Tysland’s identity not disclosed the opinion. was probably partner 
agent Hart’s. 


a 


Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


BANK LIABLE DAMAGES FOR REFUSAL 
HONOR DEPOSITOR’S: CHECK 


Gibbons Farmers’ Bank, Supreme Court South Carolina, 148 
Rep. 


Where bank, through mistake, refuses pay depositor’s 
check and, result, the depositor arrested, the bank will 
liable the depositor damages. 

this case appeared that the plaintiff drew check for $4.00 
the defendant bank the order Tomlinson and de- 
livered the payee payment for goods. The check was post- 
dated February and that day the plaintiff deposited $47.15 
the defendant bank. Tomlinson, who was the president the 
defendant bank, presented the check and was refused for insuffi- 
cient funds. later had the plaintiff arrested charge 
issuing fraudulent check. There was conflict the testimony 
whether the check was presented and refused prior Feb- 
ruary the day its date, when the plaintiff’s account was 
actually insufficient. The jury decided that the check had been 
presented after February and that had been dishonored 
through the bank’s negligence. verdict for $750 favor the 
plaintiff was reduced $400 the court. 


Action Tillman Gibbons against the Farmers’ Bank. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

John Mae Truluck, Olanta, and Gordon Baker, Florence, 
for appellant. 

Dinkins Stukes, Manning, and Fulton, Florence, for 
respondent. 


BLEASE, J.—The plaintiff, the court common pleas for 
Florence county, had verdict his favor against the defendant bank 
for $750, actual damages, for failure the defendant pay 

NOTE—For similar decisions see Banking Law Journal Digest (Third 


Edition) 1020. 
611 
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drawn favor Tomlinson for $4. motion for new 
trial, the trial judge, Hon. Bonham, granted new trial nisi, 
unless the plaintiff should remit the verdict his favor the sum 
$350. The plaintiff made the required remission. 

The appeal here the defendant charges error the part the 
judge not directing verdict, and for failure grant 
new trial generally. All the exceptions may disposed together. 

The one question really before the judge—and that the 
only question before the court—depends upon whether not there 
was any evidence the jury the presentation 
check for payment the bank February any time there- 
after prior April 1925. established beyond question that 
February 1925, plaintiff deposited the defendant bank the sum 
$47.15, and from that date until and April 1925, plain- 
tiff had all times more than the sum the bank. 

The defendant admits, and really its sole claim here and the 
below was, that plaintiff’s check was presented the bank 
January 31, 1925, two days before plaintiff’s deposit was made with 
the bank. 

The testimony the plaintiff, who was the sole witness for him- 
self, was the effect that January 30, 1925, arranged with Mr. 
Tomlinson, merchant Olanta, who was also president the de- 
fendant, discount plaintiff’s note for $50. The note was prepared 
and executed plaintiff, who was take his home the coun- 
try and secure the indorsement two his friends, and thereupon 
was return the note mail the bank, which had agreed 
the paper and place the proceeds plaintiff’s credit. the 
time executing the note, plaintiff purchased some goods from Mr. 
Tomlinson and gave him the check question, which was postdated 
February 1925, which time was understood that the indorsed 
note would the hands the bank discounted plaintiff’s 
eredit. Plaintiff testified that per the arrangements made with Mr. 
Tomlinson, the indorsement the note and mailed 
the New Zion post office January 31. not shown positively 
when the note was received the bank, but was evidently received 
February prior thereto, plaintiff was that date given 
eredit for the proceeds the note. After plaintiff had withdrawn all 
his funds from the bank, August, 1925, was arrested 
warrant, issued the Mr. Tomlinson, for giving the check 
question without sufficient funds meet the same; and upon set- 
tlement the plaintiff the criminal charge was withdrawn. This war- 
rant and the affidavit Mr. Tomlinson, upon which the warrant was 
issued, were introduced evidence the plaintiff. The witnesses 
for the defendant were clear their statements that mistake 
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employe Mr. Tomlinson plaintiff’s check was presented the 
bank January 31, 1925, prior the deposit the proceeds the 
note. 

While plaintiff’s testimony itself, perhaps, did not establish the 
presentation the check February any date thereafter, 
the evidence furnished the plaintiff, taken with some the evi- 
dence furnished the defendant, was sufficient, our opinion, re- 
quire that the case submitted the jury. The witness, Wates, 
who employed Mr. Tomlinson, testified positively that pre- 
sented the check January 31, and that was presented subse- 
quent date, but that did not recall the date the second presenta- 
tion. said that left Olanta February his 
and that returned his work about week afterward; that soon 
after returned Mr. Tomlinson went away for few days, and that 
was about month before caught with his work. 

presumed, course, that within reasonable time after 
February the date the check, presentation thereof was made 
the bank. Mr. Tomlinson’s affidavit, which the warrant arrest 
was based, was little evidence that the check had been presented for 
payment within reasonable time after its date, February These 
and presumptions, coupled with the evidence Mr. Wates, to- 
gether with all the other the required the sub- 
mission the case the jury. admit that the proof presenta- 
tion not overwhelming, but must conceded that the plaintiff 
was some disadvantage proving his case, since the person whom 
made the check happened the president the bank. 

The judgment this court that the judgment below and the 
same hereby affirmed. 


WATTS, J., and STABLER and CARTER, JJ., 


COTHRAN, (dissenting).—This action for damages re- 
sulting from the alleged failure the defendant bank honor 
drawn the plaintiff upon it, favor Tomlinson, for 
$4. The check was delivered Tomlinson January 30, 1925, but 
postdated February 1925, payment bill goods. con- 
ceded that that time the plaintiff did not have much his 

appears that the day that the plaintiff gave the check 
Tomlinson, and just before, applied the bank, which Tomlinson 
was president but who did not handle the transaction, for loan 
$50. was agreed made provided the plaintiff obtained the 
indorsement another, who was named, and return the completed 
note the bank. The plaintiff then went Tomlinson’s store, and, 
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explaining the transaction had had with the bank, applied for bill 
groceries. Tomlinson stated that could get them the amount 
upon his giving check upon the deposit proceeds the note 
for that amount. The transaction between the plaintiff and Tomlinson 
was then closed; the plaintiff procured the goods and gave Tomlinson 
check the anticipated deposit for $4, postdated February 1925. 

The plaintiff, who lived some distance from Olanta, then went home, 
and some time Friday afternoon Saturday morning obtained the 
desired indorsement from his friend, and mailed the completed note 
the bank, somewhere around o’clock Saturday, January 31. 

what time the letter containing the note reached Olanta and 
was delivered the bank does not appear, although one the bank’s 
officers testified that mail that particular route usually 
reached Olanta the evening and was not distributed until the next 
morning. The books the bank showed that February 1925, 
the plaintiff had been given credit for $47.15, the proceeds the note. 

the meantime the bookkeeper Tomlinson (Wates), testi- 
fied, not noticing that the check was postdated, presented the 
bank for payment deposit Saturday, January where pay- 
ment was refused upon the ground that the plaintiff that time had 
account with the bank. The check was returned Tomlinson the 
same day. Wates also testified that some time later, the exact date 
could not remember, presented the check second time, but 
after the plaintiff had drawn out the entire deposit February 
$47.15, and additional deposit $5.71 April 2nd, when the 
account was balanced with nothing the plaintiff’s credit. 

Rush, the assistant cashier, testified that could not remember the 
date the presentation the check, but that knew that when 
was presented the plaintiff did not even have account the bank, 
and that indorsed the check; that when the check was presented, 
beyond his knowledge that the plaintiff did not have account, 
personally examined the books and the deposit file sure. 

August, 1925, the check not having been made good, Tomlinson 
swore out warrant against the plaintiff under the ‘‘bogus’’ check 
statute and got his money, after which the prosecution was withdrawn. 

the affidavit upon which the warrant was issued, Tomlinson 
swore ‘‘that informed and believes that Tillman Gibbons did 
about February 1925, the Florence, state South 
Carolina, make, issue and deliver, receiving the time value therefor, 
his certain check the Farmers’ Bank Olanta, payable the 
order Tomlinson, for the sum $4, while he, the said Tillman 
Gibbons, had not sufficient funds the said bank meet cause pay- 
ment said check.’’ 

was incumbent upon the plaintiff, order maintain his 
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action, establish the fact that when his check was presented had 
sufficient funds deposit with the bank meet the same, and that 
the bank had wrongfully refused payment it. not think that 
has offered particle evidence sustain this contention. The 
only evidence the date his letter containing the note was received 
the bank the entry his deposit February 2nd. cannot 
assumed, the absence evidence, that was received Satur- 
day; and had been, the check was postdated February 2nd and 
not have been paid had been presented earlier than that. 
There not particle evidence show that the check was pre- 
sented February 2nd, later date, when his deposit was suffi- 
cient meet it. 
the leading opinion stated: 


presumed, course, that within reasonable time 
after February 2nd, the date the check, presentation thereof was 
made the 


not think that any such presumption can possibly exist, 
view the positive burden upon the plaintiff show, the basis 
his action, that the check was presented time when had de- 
posit funds sufficient meet it. Moreover, the bank cannot charged 
with the delay, any, Tomlinson, the presentation the check. 

The leading opinion also states: 


witness Wates, who employed Mr. Tomlinson, 
positively that presented the check January 31st, and 
that was presented subsequent date, but that did not recall 
the date the second presentation.’’ 


The learned justice inadvertent the fact that Wates testified, 
also, that did not make the second presentation until after the plain- 
tiff had drawn out all his deposit; the account was closed April 
1925. 

also stated: 

Tomlinson’s affidavit, which the warrant arrest was 


based, was little evidence that the check had been presented for pay- 
ment within reasonable time after its date, February 2nd.’’ 


the first place, the affidavit makes reference the fact 
presentation; refers only the making, issuing and delivering 
the check Tomlinson, ‘‘the plaintiff receiving the time value there- 
which was admittedly January 30th, though stated the 
affidavit ‘‘on about February 2nd,’’ was. 

the second place, Tomlinson making the affidavit was not act- 
ing for the bank; individually had parted with his goods for 
check which his own bookkeeper had presented for payment before 
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was payable and had neglected present again, although two months 
elapsed, until after all the deposit had been withdrawn. The bank 
was not interested that transaction and could not bound 
Tomlinson’s declarations. 

think therefore that the judgment should reversed and that 
the should remanded for the entry judgment for the de- 
fendant under rule 27. 


MISTAKE CREDITING DEPOSIT CHECK 


First National Bank Missouri Valley Williamson, Supreme Court 


The payee check deposited the drawee bank and the 
bank, mistake, credited the drawer’s account instead 
charging against the The mistake was later rectified 
and explained the drawer and the amount was then charged 
against his account. made objection for nearly seven years. 
the end that time, was held that not then bring 
the question the the bank’s action. 


Action law upon promissory note for $400. The defendant 
admitted the note but pleaded predicated upon 
leged error the defendant’s bank account with plaintiff. The al- 
leged error, any, 1918. Defendant alleged his 
that through fraud mistake failed receive from 
the bank for two deposits $200 and $206, respectively, which 
had made depositor the plaintiff bank. reply, the plaintiff 
pleaded general denial, acquiescence, waiver, estoppel, and the statute 
limitations. the close the evidence the district court dismissed 
the counterclaim and directed verdict for the plaintiff for the 
amount its note. The defendant has appealed. Affirmed. 

John Hess and Robertson, both Council Bluffs, for ap- 
pellant. 

Kellogg, Missouri Valley, for appellee. 


EVANS, J.—The counterclaim averred errors previous ac- 
counting and was essentially claim for further and for 
alleged errors. The averment that deposit $206 
was made defendant August, 1918, and another $200 was 
made him September 1918. 

The defendant testified support these averments. 
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appears without dispute that September 1918, the defend- 
ant issued his check for $200, and that de- 
posited said check the plaintiff bank; that the cashier the bank 
through inadvertence entered the check deposit the 
this defendant (the maker the check) instead the 
payee thereof. few weeks later when McGavern’s bank book was 
the error was discovered and thereof was made. 
Such correction was made entering debit item the account 
this defendant with notation that was correct error made 
September 1918. Each item debit and credit for $200 was en- 
tered upon the defendant’s passbook. They attracted the attention 
the defendant, and then interviewed the cashier the subject. The 
items were explained him herein stated, and received the ex- 
planation without dispute protest. the item $206, testi- 
fied that was entered upon his passbook; that some time later leaf 
his passbook containing such entry was removed therefrom; that 
thereby was deprived any evidence the credit his passbook; 
that the removal such leaf from his passbook 1918; and 
that discovered the removal after having delivered his passbook 
the plaintiff bank for balancing and upon receiving the same back 
from the bank. said nothing the subject that time nor 
any other time until April, 1925, when was requested pay the 
note suit. had continued depositor and had brought 
his passbook periodically for the purpose balancing and had re- 
ceived the same from time time duly appears also that 
1918 the plaintiff held several notes against him total amount 
five six thousand dollars; that paid notes from time time 
and gave other notes satisfaction maturing ones; that the note 
suit was given January, 1925, which date took $700 note 
held the plaintiff bank. The note suit was drawn mature 
days. After the maturity this note and upon request for pay- 
ment, interposed his claim error the previous The 
previous attitude the defendant the subject summed his 
own cross-examination witness, follows: 


you recall that anything was said you any one about 
this charge back went see Mr. Foss about it. 

Mr. Foss told you that time that had made mistake 
giving you credit for your own check instead giving Ward 
Gavern credit? couldn’t say that. tried explain 
something me. don’t know just what was. 

Didn’t say you when Ward brought your 
check there for $200 mistake was made giving you credit for 
instead giving Ward McGavern credit for it? think so; some- 
thing that kind. 

And for that reason charged back the $200 because Ward 


4 
4 
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should have for instead you? Yes; some- 
thing that kind. told Mr. Foss the time. asked him how 

And told you because put your name the deposit 
slip instead Ward MeGavern’s? When made out the deposit for 
Ward and the time made the mistake, instead put- 
ting Ward’s name put your name in? think was something 
like that. Now; the talk had with Mr. Foss about the two hundred 
deposit was when the note came due and when went him, when 
missed the leaf from book. The first time was 1918, and there 
was nothing else said about until 1925, when the $400 note came 
due. didn’t tell him thought ought have believe 
showed him book and told him what had taken place. didn’t say 
that time wanted for the $206. just asked him how came, 
something similar that. had quite talk, and went and 
looked for his book, and said wasn’t his book. April, 1925, 
sent notice about this note, Exhibit being due. went 
there then and told him they owed $406. And that was the first 
time had said anything any one the bank since 1918 about the 
$406, and had had eredit for deposits and renewed notes and 
made this $400 note during that time. And during that time didn’t 
say anything about this credit until had time and consult 

foregoing from plaintiff’s evidence renders discussion the 
evidence quite unnecesary. During the several years depositing and 
and balancing and the execution promissory notes 
renewals and otherwise, the defendant claims have carried mental 
reservation that the bank was owing him $406 for alleged mistakes. 
knew that the bank did not understand it. knew that the 
bank was claiming present true items his account and true bal- 
ances. The defendant repeatedly and without exception acquiesced 
such and such with full knowledge the 
facts all times has now. really thought that these two 
mistakes, either them, had been made the bank his account, 
was his clear duty bring them the attention the bank with 
reasonable promptness. accepting from the bank its periodical ac- 
and with full knowledge the facts, such succes- 
sive accountings became settlements binding upon both parties all 
matters then known them. Secret mental reservations one party 
the other will not avail rebut the binding effect such settle- 
ment. Such rule conforms good morals. were the contrary, 
would tend the encouragement predatory litigation. 

The accounting having been thus made the bank and accepted 
the defendant from time time, may not now impeached 
showing alleged facts known the defendant the time the 
settlement. Des Moines National Bank Sisson, 143 Iowa, 191, 121 
533; State Bank Cooper, 201 Iowa, 225, 205 333; Ben- 
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ton County Bank Walker, Iowa, 728, 241; First State 
Bank Williams, 143 Iowa, 177, 121 702, (N. 
1234, Am. St. Rep. 759. 

sider the statute limitations. 

The judgment below affirmed. 


LIABILITY INDORSER NONNEGOTI- 
ABLE NOTE 


Hayter Dinsmore, Supreme Court Kansas, 265 Pac. Rep. 1112 


The indorsement nonnegotiable note has the effect 
assignment only. does not create the statutory liability which 
imposed upon the indorser negotiable instrument the 
Uniform Negotiable Instruments 

The action here was brought upon note which stated upon its 
face that was given for shares stock 
was held that this note was nonnegotiable under the Statutes 
Kansas which declare that notes which show that they are exe- 
for shares corporation, association, syndicate 
units common law trust, are nonnegotiable. 


Action Hayter against George Dinsmore and another. 
From judgment for defendants, plaintiff appeals. Affirmed. 

Frank Russell, Hutchinson, for appellant. 

Robert Garvin and Evart Garvin, both St. John for appellee 
Adamson. 

HOPKINS, J.—The question presented here whether petition 
recover from the indorser nonnegotiable promissory note stated 
and plaintiff appeals. 

The petition had attached copy the note question which 
stated upon its face that was for 133 shares the Farmer’s Oil, 
Ice Supply Company Maxwell. was executed George 
Dinsmore and payable Adamson. the back was indorsed, ‘‘D. 
Adamson, Smith, Without Recourse.’’ The statute provides 


shall unlawful for any person take within this state any 
obligation promise writing for which the shares capital stock 
any corporation the units shares any association, syndicate 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 771. 
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trust, any interest any kind any such corpora- 
tion, association, syndicate common-law trust, shall form the whole 
any part the consideration, unless before such obligation 
promise writing signed the maker makers thereof, the per- 
son taking accepting such obligation promise writing shall in- 
sert the face thereof above the signature the maker makers 
plainly legible writing print the words ‘given for shares 
‘given for units ‘given for interest whichever 
designation shall suitable indicate clearly the share interest 
for which said obligation promise writing given, and the per- 
son taking accepting the same shall insert the blank, above 
indicated, the name the corporation, association, syndicate com- 
mon-law trust, the shares units which interest which shall 
form the whole any part the consideration 


17—1219. 
Also that: 


such obligation promise writing with the words pro- 
vided section hereof, shall nonnegotiable and subject all 
laws governing nonnegotiable commercial 17—1220. 


The intent and meaning the Legislature passing the above 
statute clear. There can question but that the intention was 
make note containing the statement that was given for certain 
shares stock corporation, nonnegotiable and subject all laws 
governing nonnegotiable commercial paper. 

The trial court written opinion sustaining the demurrer based 
its ruling the statutes quoted and the rule enunciated this court 
Ironworks Paddock, Kan. 510, 574, holding that 
note nonnegotiable, its indorsement and delivery have the effect 
assignment only; that such indorsement and delivery only transfers 
the title the party and does not render him liable upon his indorse- 
ment the note were negotiable instrument; that such indorse- 
ment simply guarantees the note genuine and what purports 
and nothing more. The rule and the liability indorser 
stated that there much conflict the decisions. Foley Hardy, 
119 Kan. 183, 185, 237 925, 926 (42 1064), this court cited 
the Paddock Case, supra, and stated that: 

note nonnegotiable its indorsement and delivery have the 
effect 

transfer the title—it does not create the statutory contract in- 
dorser provided the Negotiable Instruments Foley Hardy, 
122 Kan.. 616, 619, 253 238, 240, 422, and cited. 

The question needs further elucidation. The ruling the trial 
court was correct. 

The judgment affirmed. 
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STOCKHOLDERS LIABLE THOUGH STOCK CER- 
TIFICATE NOT DELIVERED 


Williams Stone, United States Circuit Court Appeals (N. C.) 
Fed. Rep. (2d) 831 


Where person purchases shares stock national bank 
and the stock transferred his name the books the bank 
and the bank subsequently fails will subject the stock- 
holders’ statutory: double liability even though the stock certificate 
was never delivered him. 


Suit Williams, receiver the Commercial National Bank 
Wilmington, C., against Stone. Judgment was entered for 
plaintiff, and plaintiff, claiming inadequate, brings error. Reversed, 
and new trial granted. 

Edmund Rodgers, Wilmington, C., for plaintiff error. 

mington, C., the brief), for defendant error. 

NORTHCOTT, J.—This writ error sued out from judg- 
ment the District Court the United States for the Eastern Dis- 
trict North Carolina, rendered November 15, 1927, suit 
which Williams, receiver the Commercial National Bank 
Wilmington, C., was plaintiff, and Stone was defendant. 

June 25, 1923, the plaintiff filed his complaint, alleging, among 
other things, that had been duly appointed receiver for said bank, 
which had closed its doors December 30, 1922; that April 
1923, the Comptroller the Currency the United States had duly 
and regularly, accordance with the law, levied assessment upon 
the shareholders said bank, payable before May 10, 1923; 
that the defendant was the owner shares stock said Decem- 
ber 30, 1922, and asked for judgment against the defendant for the 
sum $5,600. 

July 17, 1923, the defendant filed his answer denying that 
was stockholder alleged, other than the extent shares 
stock, and alleging that the shares stock question had been 
transferred the books the bank through the fraud and deceit 
officers the bank. Defendant admitted his answer that had 
agreed purchase the shares and had paid therefor $1,000 
and had given his note for $4,000; that had renewed said note; 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1185. 


THE BANKING LAW JOURNAL 


that believed that the bank had paid the former holder the stock 
the proceeds the note given defendant; that was advised and 
believed that the stock was transferred his name the stock ledger 
said bank, May 26, 1922; that the certificate stock for the 
shares was never delivered him; and that was induced enter 
into the transaction the fraudulent representations officers 
the bank. 

The plaintiff demurred the answer, but the case was submitted 
the complaint and answer, without any ruling the court the 
demurrer. The court held that there was liability the defendant 
stockholder the shares, and gave judgment for the plain- 
tiff for $600. From this judgment the plaintiff sued out this writ. 

are the opinion that the facts that appear from the pleadings 
the are sufficient prove liability the part the defendant 
for the entire assessment made against him. 
tion legal liability, begotten the presence the name the 
stockholder the stock register the bank.’’ Logan Crissinger 
(D. C.) 290 415. 

Whitney Butler, 118 655, Ct. 61, Ed. 266, the 
court says: the creditors national bank are entitled know 
who, shareholders, have pledged their individual seeurity 
for its debts, engagements, and contracts; that person permits his 
name appear and remain its outstanding stock, 
and its register, shareholder, estopped, between him- 
self and the ereditors the bank, deny that shareholder; 
and that his individual liability continues until there transfer 
the stock the books the bank, even where has good faith 
previously sold and delivered the buyer the certificate stock, 
with power attorney such form enable the transfer 

The that defendant never received possession the stock 
certificate defense statutory action favor creditors. 
Robertson Conway (C. A.) 188 579; Hitz, 133 

38. Ct. 290, Ed. 531. 

full diseussion the question presented here found Seott 
Deweese, 181 202, Ct. 585, Ed. 822. There Mr. 
Justice Harlan says: present suit primarily the interest 
the bank. based upon statute designed not only 
for their protection, but give confidence all dealing with national 
banks their contracts, debts, and engagements, well 
frauds practiced upon him others, whether they 
the bank officers the government, must look 
them for such redress the law authorizes, and estopped, against 
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tion 5151, if, the time the rights creditors accrued, 
and was accorded the rights appertaining that 

See, also, Salter Williams (D. C.) 219 1018; Lantry 
Wallace, 182 536, Ct. 878, Ed. 1218; Hood Wallace, 
182 555, Ct. 885, Ed. 1227. 

Ed. 531, relied counsel for defendant, does not any wise sus- 
tain defendant’s contention. that case held that if, the stock- 
holder became aware the transfer after was made, and any 
way exercised ownership, became shareholder and liable such, 
fully the transfer had been made originally with his knowledge 
and consent. the instant case, the defendant admits his answer 
that knew that the party whose stock was got the 
money for the stock, including the money for the $4,000 note gave 
part payment for the stock. The must have known that 
the stock was transferred him the books the bank, and 
way offered any protest objection. the contrary, admits 
his answer that advised and that the transfer him was 
made the 26th day May, before the bank its 
doors. 

The court erred not giving the plaintiff judgment for the full 
amount for which the suit was brought, and the judgment the court 
below reversed, and new trial awarded. 

Reversed. 


RIGHTS HOLDER DRAFT FAILURE 
BANK 


Andrew, Superintendent Banking, Alta State Bank, Supreme 
Court Iowa, 218 Rep. 957 


bank issued draft against another bank 
“was overdrawn the time. The issuing bank forwarded funds 
sufficient meet the draft but failed before the draft 
was held that the holder the draft was not entitled prefer- 
ence over other creditors the failed bank. 


This intervention the receivership the Alta State Bank, 
insolvent, wherein the Illinois Central Railroad Company was the pur- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 135. 
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chaser and holder draft purchased from the insolvent before 
its doors were closed. The Railroad Company asked rescind its 
contract purchase, and that its ownership the funds delivered 
the insolvent the purchase the draft established, and that 
the receiver deemed hold the same trust, and that the Rail- 
road Company’s right thereto established preferred claim. The 
district court denied the preference, and established the claim that 
general creditor. From such order, the Railroad Company has 
appealed. Affirmed. 

Mack Yuong, Storm Lake, and Helsell, Helsell 
Ft. Dodge, for appellant. 

Bailie Edson, Storm Lake, for appellee. 


EVANS, J.—The superintendent banking took charge the 
Alta State Bank the morning June 11, 1926, and closed its doors. 
June the intervener (railroad company) purchased 
for draft $290 drawn the Security Bank Sioux City the 
order the Commercial Bank Waterloo. 

June the intervener purchased like draft the same 
drawee and the same order for $760. June purchased 
like draft for $220. None these drafts were ever paid. appears 
that the draft June was presented through the clearing house 
June 11, and was marked the clearance. The draft June 
was presented through the clearing house June 12, and likewise 
was marked through the clearance. These indorsements 
payment were later canceled. The third draft does not appear 
have been presented, and, any event, the formality would have 
been useless. have had under consideration within recent years 
large number cases wherein holders drafts against insolvent 
banks have sought preference the theory trust. all these 
cases have held that, the absence fraud, the relation between 
the purchaser and seller draft that and debtor, and 
have accordingly denied the claim Counsel for the 
intervener concedes that our previous holdings are adverse him, 
unless his distinguishable the manner pointed out him. 
shall have therefore, consider only this point dis- 
tinction. 

The intervener was not depositor the insolvent bank. Its draft 
was not purchased the use funds already deposit. carried 
the purchase price each instance the bank, and that extent en- 
riched the assets the bank. look the petition intervention 
for the grounds intervener’s claim. Its argument somewhat 
broader its claims than its petition. Its pleading that the bank 
issued its drafts the intervener and accepted payment therefor 
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time when was insolvent, and known its officers insolvent. 
That the bank was fact insolvent was sufficiently proved. tend- 
ing prove that the officers knew insolvent, the intervener 
introduced evidence tending show that, the time the issue 
each draft, had not sufficient funds with the drawee meet such 
drafts either them; that the contrary, its with its 
Sioux City correspondent was overdrawn. This the distinguishing 
faet upon which intervener relies. not claimed that there was 
actual fraud the sale the drafts, unless knowledge the in- 
solveney can imputed under the evidence the officials. There 
evidence such knowledge, except the fact and the 
the overdrafts. 

conceded that, the close business June the books 
the Alta State Bank showed that had overdrawn its account 
the Bank $211; and that the close business June 
had overdrawn such $632; that June drew 
further drafts upon the Bank amounting $1,902, and 
the same date made remittances the total amount $6,183. The 
remittance June would the ordinary course have met all drafts 
drawn such bank such date. the drafts purchased the 
intervener were drawn payable the Commercial Bank Waterloo. 
The course business was that each such drafts was sent the 
payee thereof Waterloo, and was there indorsed and forwarded for 
payment Sioux City. In-the ordinary course business the draft 
June would, and did, reach Sioux City for the clearance June 
11. The draft June would, and did, reach there one day later. 
The draft June would reach the Sioux City June 
13. further appears that, the time when the draft June 
was actually issued, there were sufficient funds deposit with the 
drawee meet the same. The overdraft that day was caused 
the issuance later draft for $1,700. What legal should 
given the fact overdraft the light the surroundings here 
stated? Clearly did not change the legal relation and 
debtor. The liability the issuing bank upon its draft, the pur- 
chaser thereof, was precisely the same whether its with the 
drawee was replete was overdrawn. The fact has its significance 
bearing upon the bad faith guilty knowledge the bank offi- 
cials. the bank issued these drafts knowing believing 
that they would not paid upon presentation, then case fraud 
would presented. The deposit account bank with its 
spondent, kept for the purpose issuing drafts thereon, necessarily 
amount. necessarily depends upon the amount ex- 
change for the customers the depositing bank from day 
day. the for exchange should unusually large 
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ular date. would necessarily tend exhaust the Such 
count necesarily maintained successive remittances other ex- 
change and collective items. The mere fact, therefore, that par- 
ticular date the account may depleted overdrawn, not 
itself impeaching its significance. When considered herein 
that following the issue these drafts remittance was made 
June 10, which would reach the drawee the morning June 11, 
and that such remittance was abundant amount meet all drafts 
that had been the temporary overdraft loses 
its significance evidence tending prove bad faith the part 
the officials. the bank’s doors had not been closed the morning 
June 11, each draft would have been paid presentation due 
course, June 11, June 12, and June 13, respectively. 

But pointed out intervener that the remittance June 
$6,183 was colorable only, that two checks included therein 
and amounting $4,800 were withdrawn from the deposit stop- 
page payment. The elimination these checks reduced these de- 
posits accordingly, and reduced the same point below the over- 
draft. But the stoppage payment these checks was caused 
the closing the doors the bank the superintendent bank- 
ing. the ordinary course business, this stoppage would not have 
The owners thereof had taken credit therefor deposits 
the Alta State Bank. These items had been remitted June 10, 
while the bank was going concern. There claim that the bank 
officers knew that time that the bank would close the following 
morning. must said, therefore, that the mere fact the over- 
draft not sufficient evidence bad faith knowledge the part 
the bank officials that the drafts would not paid. other evi- 
dence that fact appears. The cashier, Reeder, issued the drafts 
June and June 10. was the intervener, 
rogated his knowledge the bank’s condition. testified that 
did not know that the bank was insolvent. had been the 
service the bank that time about three months only. His claim 
want knowledge, therefore, means incredible. are 
opinion, therefore, that the case controlled our former hold- 
ings like cases, and that the contended for the ap- 
pellant not effective. Some our previous cases this subject 
are the following: Andrew St. Co. (Iowa) 211 
515; Leach Iowa State Savings Bank, 202 Iowa, 95, 209 279; 
Danbury State Bank Leach, 201 Iowa, 321, 207 336; Border 
State Bank Dedham, 202 Iowa, 27, 209 302; Leach 
Mechanies’ Savings Bank, 202 899, 211 506, 
388; Leach Iowa State Savings Bank Manning (Iowa) 211 
515; Leach Exchange Bank Stuart, 203 Iowa, 790, 211 
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516; Leach Iowa State Savings Bank, 202 Iowa, 894, 211 
517; Leach Battle Creek Savings Bank, 202 Iowa, 871, 211 
519; Leach Battle Creek Savings Bank, 203 Iowa, 507, 211 
520, 212 760; Leach Citizens’ State Bank Arthur, 203 
782, 211 522; Leach Citizens’ State Bank Arthur, 
202 Iowa, 879, 211 526; Leach Iowa State Bank, 202 Iowa, 
887, 211 529; Leach Plymouth County Savings Bank (Iowa) 
212 310; Leach Grinnell Savings Bank, 203 Iowa, 235, 212 
485; Leach City-Commercial Savings Bank, 203 Iowa, 398, 
212 746; Leach Iowa State Savings Bank Sioux City 
(lowa) 212 748. 
The order the district court accordingly affirmed. 


RIGHTS HOLDER CASHIER’S CHECK 
FAILURE BANK 


Peterson Porter, State Commissioner Finance, Supreme Court 
Idaho, 266 Pac. Rep. 429 


Where bank issues cashier’s check and fails before the check 
presented for payment, the holder the check not entitled 
preference payment over the other creditors the bank 
the absence evidence that the officer issuing the check issued 
with the knowledge the bank’s insolvency. 


Claim Peterson against the Commercial State Bank, in- 
solvent. From judgment the district court reversing his classifica- 
tion the claim, Porter, State Commissioner Finance, ap- 
peals. Reversed and remanded, with directions. 

Stephen North, Twin Falls, for appellant. 

Lowe, Burley, for respondent. 


HARTSON, C.—Respondent filed claim against the Commercial 
State Bank,, insolvent bank Burley, Idaho, under Sess. Laws 
1921, 42, 13, subd. trust fund. The commissioner finance 
The claimant appealed the district court, where the classification 
made the commissioner was reversed and the claim classified 
fund.’’ From this judgment the commissioner has appealed. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 135. 
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The record discloses, substance, that the afternoon Decem- 
ber 1921, after banking hours, and after the bank’s cash had been 
locked up, the respondent, who was not depositor the bank, re- 
from the Burley highway district its warrant, payable him, 
the sum $450. Respondent being anxious secure the cash, the 
secretary the highway district, way assistance, telephoned 
the bank, where had and asked the bank would cash 
the warrant. The cashier agreed respondent would come 
immediately the bank. This did, presenting the warrant, and 
telling the cashier wanted the its equivalent. The cashier 
sought induce claimant deposit the money, but refused, say- 
ing desired the money take the First National Bank Rupert. 
Then the his own motion, delivered him 
which respondent accepted, believing equivalent 
money. Before the check cleared, after deposit the following day 
the Rupert bank, the bank Burley closed. The latter bank, the 
day following its receipt the warrant, received from the highway 
district its treasurer’s check the Commercial State Bank, exchange 
for the warrant, which was ‘‘paid.’’ The check the high- 
way district was turn charged against its account the bank, and 
marked that day. 

The claimant alleged (a) that there was deposit for special 
purpose, namely, transferred the bank Rupert, and (b) 
that the money was obtained fraud and misrepresentation the 
equivalency the cashier’s check money, resulting trust rela- 
tion. The evidence does not bear the construction, and the trial court 
did not find, that there was special deposit. But the did find, 
effect, that there was fraud the bank, and that thereafter 
held the fund trustee maleficio. 

Respondent alleged that the bank falsely and fraudulently repre- 
sented that the check was good money, the equivalent 
money, that was the best and safest way for the bank transfer 
the funds the First National Bank Rupert, that all that was 
necessary was for respondent present the check the bank 
Rupert, and would receive the money, all which representations 
were known false and untrue when made, and were relied upon 
respondent. But the findings farther that that respondent 
went the bank expecting receive the that reiterated his 
desire upon arriving the bank; that, with knowledge that respond- 
ent would not make deposit and that wanted the cash take 
Rupert, the cashier delivered the bank’s own cashier’s check, which 
respondent accepted because considered equivalent money, 
being with banks and banking business. 
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the theory that the issuing the cashier’s check was, effect, 
representation that the bank was solvent, and would able meet 
the demand timely presentation—constituted false representations, 
nevertheless there absent the element scienter. The facts found 
not establish bad faith the part the cashier. Respondent at- 
tempted show that the bank was insolvent, and known its offi- 
cers insolvent, when the transaction took place, but the evidence 
did not preponderate, and the court made finding this question. 

The trial court did not find, and the evidence the record will not 
permit find that the cashier took the respondent’s money for 
assurance would honored when presented for payment. 
557, 184; Carpenter, 134 Iowa, 227, 111 825, 

recommend that the judgment reversed and the cause re- 
manded, with directions the trial court enter judgment classfying 
the contractual liability. Costs appellant. 

The foregoing approved the opinon the court, and the 
judgment reversed, and the cause remanded for the entry judg- 
ment indicated. 


RECEIVER BANK NOT ENTITLED RE- 
COVER FIDELITY BOND 


Baird Northwestern Trust Co., Supreme Court North Dakota, 
217 Rep. 538 


The defendant company issued fidelity bond whereby agreed 
reimburse bank for any losses sustained fraud 
dishonesty the part certain employee during the term 
the bond and discovered any time within six months after the 
expiration cancellation the bond. The bank became insolvent 
before the bond expired and the receiver brought action 
the bond. The defendant contended that there could 
because the loss was more than six 
months after the expiration the bond. The plaintiff 
however, that the period within which discovery might made 
was extended account the the bank, for six 
months after the appointment the receiver. was held that 
there was extension the period within which the discovery 


similar decisions see Banking Law Journal Digest (Third 
Edition) 170. 
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might made. The plaintiff further contended, however, that the 
defendant had waived the provision the bond requiring dis- 
covery made within the six months period permitting the 
plaintiff give notice claim, file proof loss, and submit the 
books and records the bank for examination without advising 
the plaintiff that would rely such provision. was held that 
since the notice claim and proof loss did not show the time 
when the loss was discovered, the defendant could not held 
have waived the provision permitting the plaintiff file the 
claim and proot loss and sending accountant examine 
the books the bank. was, therefore, held that the plaintiff 
was not entitled recover. 


Action Baird, receiver the State Bank Wolford, 
against the Northwestern Trust Company. From judgment for de- 
fendant, plaintiff appeals. Affirmed. 

Traynor Traynor, Devils Lake, for appellant. 

Bangs, Hamilton Bangs, Grand Forks, for respondent. 


NUESSLE, J.—This action brought recover the penalty 
fidelity bond issued the defendant. 

The facts, viewing the record the light most favorable the 
plaintiff, may stated substantially follows: The defendant 
corporation engaged the business writing surety fidelity 
bonds for compensation. The State Bank Wolford was domestic 
banking corporation. January, 1915, employed one Sugden 
cashier. The defendant bonded Sugden the amount $5,000. The 
term the bond was from January 1915, January 1916. Later, 
Sugden was made vice president the bank. His bond, increased 
$10,000 1920, was continued from year year. the expiration 
each annual period the bank made application for continuation 
the bond. Continuation certificates were issued and the premiums 
therefor paid. The bank’s officers these applications for continua- 
tion each instance made representations the employment 
Sugden and the condition his accounts the bank. 

Under the terms the original bond, the defendant agreed re- 
imburse Sugden’s employer— 


such pecuniary loss said employer shall have sustained 
reason any fraud acts dishonesty, committed said employee 
during the term commencing the 9th day January, 1915, 
noon, and ending the 9th day January, 1916, 
noon, the performance the duties the office position the 
service the hereinbefore referred such duties have 
been, may hereafter stated writing the employer the 
pany and discovered any time within six months after the expira- 
tion cancellation thereof, the death, resignation, 
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removal the employee prior the expiration cancellation hereof, 
within six months after such death, resignation, 

The bond further provided: 

this contract may continued from year vear, the 
option the employer, the same agreed premium rate, 
long the company shall consent receive the same, provided, 
that the liability the company surety for the employee the em- 
ployer shall not exceed the amount above written, whether the loss 
shall oceur during the term the contract above named, during 
any continuation continuations thereof, partly during said term 
and partly during said continuation 


There were also provisions stipulating the time within which 
notice loss must given and action recover brought, after 
expiration the term the bond and after the time discovery 

During the year 1921 Sugden misappropriated funds the bank 
amount much greater than the penalty the bond. The last 
continuation the bond expired January 1924. December 
28, 1923, the bank was declared insolvent and was closed, and repre- 
sentative the state bank examiner was put charge. The bank con- 
tinued charge the representative the examiner until August 
23, 1924, when was taken over the plaintiff receiver closed 
banks. About November 1924, the defaleations Sugden were first 
discovered. Notice these was once given the de- 
fendant, and November proof loss was filed. The defendant 
made objection the claim any account that time and sent 
its representative, King, examine the books the bank. ex- 
amination was made, and thereupon King stated there was ques- 
tion the Sugden the merits the claim. The 
claim, however, was not paid and February, 1925, the instant action 
was begun recover the penalty the bond. 

his complaint the plaintiff alleged the writing the bond, the 
continuations thereof, the defaleations Sugden, compliance with 
the requirements the contract, and asked for judgment the 
penalty the bond. The defendant, answering, admitted the execu- 
tion the bond and the continuations thereof, but denied any defalea- 
tions the part Sugden committed during the term the bond, 
denied that any such were discovered during the term thereof, 
within six months after its expiration, and generally denied any lia- 
bility the bond. Further, way plaintiff pleaded 
false representations the part the bank procuring the various 
continuations; that any any there were the part 
Sugden, oceurred during the year 1921, and not during the year end- 
ing January 1924, and that defaleations during the year 
1921, any other year, were not covered subsequent continua- 


aed 
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tions; that notice claim loss was not given immediately after 
discovery thereof; that claim loss was not filed within ninety days 
from the date discovery the defaleations; and further that 
claim loss was filed with the defendant within six months from the 
expiration the last continuation the bond. 

the issues thus made, the was tried the court without 
jury. The court made findings fact and conclusions law and 
ordered judgment favor the defendant. This appeal from 
such judgment. 

The ground defense first urged the court below, and which 
the defendant chiefly relied, was that the loss, account which 
the plaintiff seeks was not discovered until more than six 
months after the expiration the last continuation certificate 
January 1924. The trial based his order for judgment 
favor the defendant this ground. the conclusion which the 
trial arrived was correct, will unnecessary consider the 
other questions raised this appeal. will therefore first examine 
the proposition thus presented. 

the terms the defendant’s bond agreed reimburse 
Sugden’s employer, the Wolford Bank, for any losses sustained 
account fraud dishonesty the part Sugden during the 
term the bond any continuation thereof and discovered any 
time within six months after the expiration thereof. 
Now, there question but that the last continuation certificate 
expired January 1924. Likewise, there question but that 
the losses resulting from the fraudulent acts Sugden were not dis- 
until November 1924, nearly ten months after the expira- 
tion the certificate. view these undisputed what con- 
must put upon the contract embodied the bond, and 
what effect given the terms 

think that the rule is, the plaintiff contends, that cases 
this kind the language the contract construed most 
strongly against the maker. See Williston Contracts, 621, and 
cases cited. And such instrument susceptible two 
tions, one favorable the insurer and the other favorable the in- 
sured, the latter construction, consistent with the objects for which 
the contract was made, must adopted. American Surety Co. 
New York Pauly, 170 133, Ct. 552, Ed. 977; 
1091 seq., and cited. the instant case, however, that 
portion the contract involved plain and unambiguous. There 
room for but one construction consistent with the purposes the 
tract. The parties could have had difference opinion mis- 
understanding what was intended expressed the language 
used. not the provinee the read into 
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something which plainly the parties thereto did not intend con- 
tained therein. Clearly the parties this contract intended that the 
defendant should ease responsible for any loss resulting from 
the acts misconduct Sugden, unless such acts misconduct 
should during the period covered the bond within 
six months after its expiration. Such provisions have been uniformlly 
upheld and given effect. See Ballard County Bank’s Assignee al. 
Fidelity Guaranty Co. al., 150 Ky. 236, 150 
Ann. Cas. 1914C, 1208, and cases cited; American Surety Co. 
Pauly, supra; 1096, and eases cited. 

The plaintiff strenuously contends, however, that, even though 
might ordinarily thus construe and give effect the here in- 
volved, nevertheless, the defendant cannot have the benefit such 
construction the instant for the reasons: (1) That the insured 
bank became insolvent December 28, 1923, and the last continuation 
certificate the bond question expired January 1924; that 
upon being declared insolvent the bank was taken charge the 
state banking department and was not turned over the receiver 
closed banks, the present plaintiff, until August 23, 1924, and 
the interim from the date the closing the bank and until the re- 
ceiver took over there was one charge the bank with au- 
thority ability ascertain and discover whether there had been 
any losses covered the bond, and the period within which dis- 
covery might made under the terms the bond was thereby ex- 
tended six months after August 23rd, the date when the receiver 
took the bank over. (2) That even though the bond had expired 
January 1924, and the six months’ period began that time, 
nevertheless, the defendant waived the right rely upon the pro- 
visions the contract with respect the time discovery loss, 
its conduct permitting the plaintiff give notice claim, file 
proof loss, and submit the books and records the bank for ex- 
amination without advising the plaintiff that would rely thereon. 
(3) That, eny event, the present plaintiff the receiver the in- 
sured, insolvent state banking corporation, and reason that 
fact entitled greater consideration the hands the court with 
_respect the construction and application the terms the 
tract question. 

seems that there possible ground for saying that the 
period covered the bond was extended reason the insolvency 
the bank and the manner which its affairs were thereafter ad- 
ministered. The bond was explicit its terms. covered definite 
period. That period expired date certain. Any loss come 
within the terms the bond had discovered within six months 
from that date. not see how the fact that the banking de- 
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partment took over the bank prior the expiration the bonded 
period make any difference regards the terms the contract 
the liability the surety thereunder. There was provision 
the contract extending the terms thereof such and 
none can implied. this connection see Larrabee, Receiver, 
Title Guaranty Surety Co., 250 Pa. 135, 416, 
1916F, 709. 

Did the defendant waive the provisions the requiring 
that loss should within six months after the expiration 
the bond order fix liability upon the defendant? not 
think so. Assuming, without deciding, that this provision one which 
may waived the company, not believe that the evidence 
this case establishes any waiver. The test waiver whether the 
words, acts, and conduct the insurer, all these taken together, 
are with intention insist compliance with the 
terms some particular provision provisions the insurance 
Lake Farmers’ Co., 110 Iowa, 473, 
710. the instant case, the proofs loss did not show when the 
Sugden had been discovered. far the proofs 
loss are concerned, the defendant trust company the time sent its 
representative examine the books the bank might well have be- 
lieved that these losses had been discovered within the six-month period 
stipulated the bond, that the plaintiff claimed that they had been 
discovered. true that they had been discovered would 
follow that notice had not been given within the ninety-day period 
specified the bond; but the defendant trust company might have 
been perfectly willing waive the provision relating notice, and 
yet have had intention waiving the provision that its liability 
should limited such losses were actually discovered within six 
months after the expiration the bond. And, under the cireum- 
stances, sending accountant check over the books the bank did 
not constitute waiver the defendant trust company the pro- 
Vision restricting its losses within six months 
after the expiration the bond. Nor believe that any state- 
ments made such representative, while checking the books, 
whether the bank did did not have meritorious claim under the 
bond, are any controlling effect the 

Lastly, the plaintiff contends that, receiver, ex- 
ceptional position and that the contract will construed more favor- 
ably his behalf than would behalf his insolvent, the 
original party the bond. Plaintiff cites support this 
the cases Valley Devaney, 1107, 194 903, and 
think that neither these cases will support the plain- 
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tiff’s position. The Valley Case was decided the theory estoppel. 
that case held that the defendant was estopped assert 
against the receiver the fact that had received consideration for 
note which had given the bank order deceive the bank 
examiner. The MeMillan Case deals with statutory liability, and the 
decision turns upon the construction statute. These cases cannot 
help the plaintiff. Here there estoppel, and the lability claimed 
arises from and defimed contract. The terms 
not enlarged varied merely because party thereto has become 
insolvent and his receiver seeks recover thereunder. 
stands the shoes his insolvent with exactly the same rights and 
obligations that the latter had the moment insolvency. And this 
rule applies well banks other insclvents. See Gilbertson 

The judgment the district court was right and must affirmed. 

Rehearing 

NUESSLE, J.—On the petition the plaintiff rehearing was 
ordered. such rehearing the was very fully argued both 
sides. After careful examination the opinion heretofore handed 
down the light this argument, find reason for departing 
from the views therein expressed. 

The judgment the district court affirmed. 


REFUSAL HONOR DRAFT DRAWN AGAINST 
LETTER CREDIT 


Lamborn National Bank Commerce Norfolk, Va., United States 
Supreme Court, Sup. Ct. Rep. 378 


The plaintiff this sought recover damages for the 
refusal the defendant bank honor sight draft drawn against 
letter given pursuant contract for the sale sugar. 
The letter eredit provided that shipments should made from 
Java steamer Philadelphia. The bank contended that was 
justified refusing honor the draft for the reason that the 
sugar tendered failed satisfy the requirements the 
that had come, not steamer which had been continuously 
destined from Java Philadelphia, but upon one which was di- 
verted Philadelphia the charterer while the high 
was held that the requirements the letter eredit for shipment 
steamer from Java Philadelphia did not require the steamer 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 579. 
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continuously destined Philadelphia from the inception 
the voyage. Consequently was held that the bank was not justi- 
fied refusing payment the draft. 


Action Arthur H.. Lamborn and others against the National 
Bank Commerce Norfolk, Va. Judgment for defendant was 
affirmed the Cireuit Court Appeals (15 F.[2d] 473), and plain- 
tiffs bring certiorari. Reversed. 

See, also F.(2d) 23, 509. 

Messrs. Louis Van Doren, New York City, Edward Baird, 
Jr., Norfolk, Va., Connor, Jr., Wilson, C., and Edward 
Bentley, Lawrence, Y., for petitioners. 

Mr. Tazewell Taylor Norfolk, Va., for respondent. 

BRANDEIS, J.—This action was brought the federal court for 
eastern Virginia Lamborn Company, New York City, against 
the National Bank Norfolk. The jurisdiction the 
District Court rested upon diversity citizenship. The plaintiff 
sought damages for the refusal honor sight draft drawn against 
Co. buy 1,000 bags Java white sugar cents per pound less 
per cent., duty paid, Philadelphia, landed 
ment was made New York City upon presentation sight 
draft with invoice and railroad order notify bill lading attached. 
The letter credit provided: 

made during August/September, 1920, option 
the sellers from Java Steamer Steamers Philadelphia.’’ 

The sugar tendered had been shipped the West Cheswald, 
steamer which sailed from Java September 30, and continuous 
voyage arrived Philadelphia December 16. Then followed 
promptly the discharge 1,000 bags sugar; the ascertainment 
the net landed the payment the duty; the shipment free 
board railroad Philadelphia the specified quantity sugar 
Southgate Co.; the drawing against the letter credit 
sight draft for the purchase price, $48,009.81; its presentation, to- 
gether with the appropriate shipping documents, for payment; and 
the refusal honor. this was done long before the expiration 
the letter Between April 23, 1920, the date the 
and the tender the sugar, the market price had fallen cents. 

The bank claimed that the sugar tendered failed satisfy the re- 
quirements the contract, because had come, not steamer 
which had been continuously destined from Java Philadelphia, but 
upon one which, originally destined from Java ‘‘to Port Said, option 
New York,’’ was diverted the charterers Philadelphia, while 
the high seas. The West Cheswald had sailed direct route from 
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Java Philadelphia, the diversion having been made while she was 
near Bermuda, about three days from port, that she could pursue 
the same route Philadelphia she had all times been destined 
for that port. fact, another steamship bearing sugar shipped 
plaintiffs—the Washington Maru— which sailed from Java two days 
earlier, and had all times been destined Philadelphia, arrived 
there three days after the West Cheswald. The case was tried twice 
before jury. The only question serious controversy was one 
meaning given the clause the letter 
eredit quoted above. the last trial both parties requested di- 
rected verdict. The verdict was directed for the plaintiffs. The Court 
Appeals reversed the judgment entered thereon and ordered new 
trial. National Bank Commerce Norfolk Lamborn, F.(2d) 
23, the second trial, the presiding judge, applying 
the rule declared the appellate court, directed verdict for the de- 
fendant. The judgment entered thereon was affirmed the Court 
Appeals, F.(2d) 473. This court granted writ certiorari 
eases decided the Cireuit Court Appeals for the Cireuit 
(Matthew Smith Tea, Coffee Grocery Co. Lamborn [and other 
[D. 276 325, 697, certiorari denied, Kines 
Lamborn, 217 683, Ct. 634, Ed. 1150; Brenner 
Lamborn, 271 685, Ct. 638, Ed. 1151; Matthew Smith 
Tea, Coffee Grocery Co. Lamborn, 271 686, Ct. 
Ed. 1151). 

The defendant obviously not liable, unless there was 
sugar which met the requirements the letter 
amount and quality the sugar, the time (Norrington Wright, 
115 188, Ct. 12, Ed. 366), and the place (Filley 
Pope, 115 Ct. 19, Ed. 372) shipment; and 
the manner shipment and ultimate The clause 
steamer steamers Philadelphia’’ states the manner 
shipment and the ultimate destination. with its pro- 
visions was confessedly condition liability. The bank 
that there was not because the sugar tendered did not 
come steamer which all times leaving Java was destined 
Philadelphia. 

find nothing either the words the letter the 
custom the trade, reason, which justifies implying the condi- 
tion that, from the inception the voyage, Philadelphia must have 


Bowes Shand, App. Cas. 455; Ashmore Son Cox Co., 
94; Hansson Hamel Horley, Ltd., [1922] 36; Merchants’ Bank Gris- 
wold, 472, Am. Rep. 159; Bank Montreal Recknagel, 109 
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been the destination intended. The transaction not like the ordinary 
contract for goods shipped. not like the common 
for shipment from foreign American port, where de- 
livery the ship the port lading delivery the purchaser. 
Nor like those contracts where shipment made named 
vessel. Here, the contract was for sale Philadelphia— 
and the buyer was not any interest the sugar, legal 
equitable, until delivered. Thus the contract resembles that involved 
Filley Pope, 115 213, Ct. 19, Ed. 372, upon which 
the bank relies. But the question for decision here entirely dif- 
ferent one. There the contract sale provided for ‘‘shipment from 
The meaning the words used was clear; the question 
was their legal Was shipment from Glasgow condition? 
This Court held that was. Here admitted that the term 
ment from Java steamer steamers Philadelphia’’ 
tion. The only question whether that phrase means, not merely 
that the sugar must shipped steamer from Java Philadelphia, 
but also that the steamer which carried must, from the inception 
the voyage from Java, have been continuously destined Phila- 
delphia. such requirement stated the contract. While the 
original letter credit had required the seller furnish copy 
the ‘‘Ocean bill lading covering shipment Java Philadelphia,’’ 
that requirement had been eliminated the seller’s representation 
that compliance with would impracticable under the form 
shipment contemplated; and its inclusion the letter must deemed 
have been inadvertent. was said Harrison Fortlage, 161 
57, Ct. 488, 489 [40 Ed. 616]: 


court not liberty, either disregard words used the 
parties, descriptive the subject matter, any material incidents, 
insert words which the parties have not made use of.’’ 


The plaintiffs were entitled directed verdict. The 
which have reached not only with that reached the 
Cireuit Court Appeals for the Second but also with that 
the state courts which have had construe the 
vision other contracts Lamborn Company made under like 
the letter credit complete itself, have 
oceasion consider the terms the contract between Lamborn 


Wilbur Sons, Inc., Lamborn, 276 Pa. 479, 487, 120 478, 
160; Williams Ice Cream Co., Inc., Chase National Bank, 120 Misc. Rep. 301, 
199 314; Id., 210 App. Div. 179, 205 446; Hungerford Smith 
Co. Lamborn (Sup.) 200 292; Telling Belle Vernon Co. Lamborn, 
Law Journal, December 22, 1920; Pennsylvania Milk Product Co. Lamborn (and 
other cases), Law Journal, January 1921. See, also, Central Sugar Co. 
Lamborn (Sup.) 200 499; Id., 195 App. Div. 909, 186 936: Lam- 
born Co. Log Cabin Products Co. (D. C.) 291 435; Lamborn Hardie Co. 
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Co. and Southgate Co., the which led the 
diversion the West Cheswald Philadelphia, which counsel have 

Reversed. 

STONE, (dissenting).—I think the judgment below should af- 
firmed. cannot agree that condition commercial letter credit, 
that drafts are drawn against merchandise ‘‘shipment from 
ment ‘‘from Java Port Said, option New York,’’ even though the 
eargo ultimately reaches Philadelphia. had supposed, the opin- 
ion below seems show, that the character shipment 
fixed the time made, and hence that language mercantile 
contract indicating that shipment made from one point 
another could only mean that the point destination known 
and specified the time shipment. Hansson Hamel Horley, 
Ltd., [1922] 36; Landauer Co. Craven Speeding 
Brothers, [1912] 94; Mora Ledon Havemeyer, 121 

But even this were doubtful general proposition, there 
would seem room for doubt the present case. the 
letter credit specified that drafts when presented should accom- 
panied ocean bill lading covering shipment Java 
Obviously such bill lading would impossibe 
unless the shipment were continuously destined for Philadelphia. 
true that, for the convenience the seller the bank, the buyer’s 
direction, later waived physical presentation copy the ocean 
bill lading. But the record does not show that the bank had any 
reason suppose that the requirement had originally been inserted 
the letter credit mere inadvertence; far was aware, there 
was still ocean bill lading covering shipment Java Phila- 
but the seller was excused from presenting it. The 
clause ‘‘shipment from Java steamer steamers Phila- 
was not waived, and its meaning the date presentation 
the draft remained the same when the was issued. The 
provision the letter credit that embodied this 
eredit must adhered to, otherwise payment will not 
only express the rule, with which all agree, that liability upon 
contract may established only strict compliance with 
its Filley Pope, 115 213, Ct. 19, Ed. 
372; Norrington Wright, 115 188, Ct. Ed. 306; 
Bowes Shand, App. Cas. 455. 

Mr. Justice MeREYNOLDS, Mr. Justice SUTHERLAND, and Mr. 
Justice SANFORD join this dissent. 
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NATIONAL BANK BOUND GUARANTY 


Southern Exchange Bank First National Bank Dublin, Court 
Appeals Georgia, 141 Rep. 323 


While national bank cannot bind itself contract guar- 
antee made solely for the benefit another, contract guaranty 
made such bank for its own benefit valid and binding. 


Action the Southern Exchange Bank against the First National 
Bank Dublin. Petition was dismissed demurrer, plaintiff 
brings error. Reversed. 

See, also, 140 753. 

The Southern Exchange Bank brought action against the First 
National Bank Dublin for breach contract. 

The material parts the plaintiff’s petition amended (formal 
parts omitted) were follows: 


Laurens County: the Southern Ex- 
change Bank, corporation said state and county, shows the fol- 
lowing: 

That the First National Bank Dublin national bank- 
ing corporation under the laws the United States hav- 
ing its residence said county. 

That October 19, 1921, the First National Bank Dub- 
and through its directors above mentioned, made, executed, 
and entered into contract with your petitioner, copy which 
hereto attached, marked Exhibit and reference thereto made 
part hereof. 

was said date well known petitioner, the First Na- 
tional Bank Dublin, and all its directors, that the Citi- 
zens’ Bank, banking corporation said state and county, was 
failing and was liable close its doors, 
would suffered its depositors, which would very likely result 
the withdrawal deposits from the Southern Exchange Bank and the 
First National Bank, and, fact, probable run each said 
banks would cause them great loss, injury, and damage. 

order prevent the loss, injury, and damage 
tioner and the First National Bank Dublin alleged 
ceding paragraph, the contract hereto attached was good faith exe- 
cuted and. between petitioner and said defendant bank, 
been good faith fully performed the petitioner. reason 
the execution and performance the plaintiff the aforesaid 
tract, the banking situation Dublin was improved, the 
threatened run the defendant was averted. The sole and entire 


NOTE—For similar decisions see Banking Law Journal Digest (Third 


Edition) § 711. 
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consideration which induced the defendant sign said contract was 
its own protection against injury and loss the conduct its bank- 
ing business alleged. 

said date, between petitioner, said defendant bank, and 
its directors, was agreed that petitioner should take charge 
the assets all kinds, stockholders’ liability the said Citi- 
zens’ Bank, and liquidate the same for period three years; and 
the petitioner should pay due demanded the liabilities said 
bank, except liabilities stockholders. If, the end said liquida- 
tion period, petitioner had enough reimburse itself, to- 
gether with expense liquidation and legal interest, the remainder 
should paid over said Citizens’ Bank. 

was further agreed that, the end said liquidation 
period petitioner had not enough from the assets said 
Citizens’ Bank reimburse itself with expense and interest, the First 
National Bank Dublin should then and there liable petition 
for one-half its loss, but event exceed $14,000. de- 
termining its loss the end said period liquidation, the assets 
said Citizens’ Bank should appraised board appraisers 
appointed the petitioner and said defendant bank. 

the end said liquidation period petitioner sustained 

the end said liquidation period, when petitioner had 
right. upon the First National Bank Dublin for settlement 
its duty under said and demand therefor, said bank, 
and through its informed petitioner that would 
not perform its obligations under said for the reason that 
had been advised the national banking authorities that 
tract was illegal, and was not binding upon said bank. other rea- 
son was given for its dishonor its obligation under said contract. 

Said First National Bank Dublin did not any time dur- 
ing said three-year period liquidation, and while petitioner was 
performing its obligations the letter, notify petitioner its inten- 
tion repudiate and dishonor its obligations aforesaid. 

Plaintiff was take over the assets the Citizens 
Bank and assume its liabilities, set out paragraphs its 
petition, agreement the defendant, the First National Bank, 
guarantee against loss, $14,000, said transaction. 

The agreement set out Exhibit plaintiff’s petition 
was made between the plaintiff and the defendant, the First National 
Bank, before plaintiff agreed assume the liabilities and take over 
the assets said Citizens’ Bank, and was substantial and material 


The referred and attached Exhibit the petition 
(formal parts omitted) was follows: 


agreement, executed duplicate this the 19th 
October, 1921, the Southern Exehange Bank, banking 
tion under the laws Georgia and resident Laurens County, 
party the first part, and the First National Bank Dublin, na- 
tional banking corporation under the laws the United States 


| 
| 
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America and resident Laurens County, Georgia, party the 
second part, witnesseth: 

whereas, the Southern Exchange Bank has taken over the 
assets and assumed the liabilities the Citizens’ Bank, banking 
corporation, resident Laurens County, Ga., this date; and 

the mutual benefit and interest the parties 
hereto that the First National Bank Dublin render such aid and as- 
sistance the Southern Exchange Bank deems proper: 

therefore, for and consideration the mutual benefits 
derived from the terms this contract, the parties hereto, 
and through their proper officers, hereby contract, convenant, and 
agree follows: 

The party the second part agrees and convenants guar- 
antee and indemnify the party the first part against loss the 
amount hereinafter mentioned, which may grow out failure the 
assets the Citizens’ Bank meet the liabilities the said Citi- 
zens’ Bank, assumed party the first part, but event the 
amount liability the part the party the second part party 
the first part excess $14,000, and subject all the 
terms, conditions, and limitations this agreement. understood 
that the liability the party second part the party the first 
part shall liability for its part the loss sustained party 
the first part arising out those liabilities the Citizens’ Bank 
which are assumed party the first part and which are follows: 
bills payable, deposits, both time and demand, outstanding 
checks, certified checks, unremitted collections, and bank overdrafts, 
but not stockholders’ statutory liability. 

expressly understood and agreed that liability for any 
amount whatever shall accrue under this agreement until the expira- 
tion three from the date hereof, and any time during 
said three from the date this contract the said party the 
first part shall realize from the assets the Citizens’ Bank, enumerated 
above, then, and that event, there shall liability whatever 
under this contract. 

The party the first part shall have three vears from the date 
this contract liquidate and realize upon the assets the Citi- 
zens’ Bank, and the end such period time the liabilities 
the Citizens’ Bank have not been paid, and should the Southern Ex- 
change Bank liable therefor, then the liability the First National 
Bank under this contract shall per cent. the amount ascer- 
tained for which the Southern Exchange Bank will liable the 
creditors the Citizens’ Bank, but said per cent. shall 
exceed the sum $14,000, which sum made the maximum liability 
hereunder. 

understood and agreed that, the expiration the 
period time referred there should any liability upon the part 
the party the first part the creditors the Citizens’ Bank, 
such liability, for the purpose this contract, shall only that 
amount excess the value the assets the Citizens’ Bank re- 
maining the hands the party the first part, and the value 
such assets shall arrived the parties this each ap- 
pointing committee two, and, said committee cannot agree 
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said value, then said committee shall select fifth man, and the find- 
ing said committee constituted shall binding upon the parties 
hereto, the value said assets. The party the second part 
reserves the right take over the assets the Citizens’ Bank remain- 
ing such time upon the valuation placed, but way obligates 
itself so. arriving the value the assets above pro- 
vided, the cash value the liability the stockholders the Citi- 
zens’ Bank under the statutory liability provided law shall ar- 
rived and assessed and the assets the Citizens’ Bank. 

The ascertained liability existing under this contract upon the 
part party the second part the time its paid 
party the first part follows: $2,000 cash the time the 
acerual and ascertainment said loss, and the balance said loss 
represented notes maturing twelve months from the date said 
cash payment and annually thereafter until said indebtedness met 
full, said notes for the sum $2,000 each, such part thereof 
may necessary close the liability, without interest, and 
stamped upon their face nonnegotiable, and subject the 
terms this contract. 

Party the second part agrees that, upon the ascertainment 
and accrual its liability under this contract, will and lend 
the party the first part said amount, and the party the first 
part execute party the second part therefor its promissory 
notes without interest, and stamped nonnegotiable and subject all 
terms this contract. These notes are for the same amount 
and mature upon the same date the notes party the second 
part party the first part, referred paragraph this 
agreement. agreed that the notes executed the party the 
second part the party the first part shall paid 
upon the notes the party the first part the amounts due, and 
due under this contract, and, upon said application being made, party 
the first part return party the second part notes 
equal amount which may held party the first part and signed 
party the second part and executed under this contract. 

The liability under this contract the Southern Exchange 
Bank solely, and not transferable assignable, and, should said 
bank consolidated merged with any bank banks, liquidated, 
this contract shall null and void, unless said Southern Exchange 
Bank shall continue its corporate existence. such consolidation, 
merger, liquidation, after liability becomes fixed under this 
contract, party the second part shall have the right take over the 
assets the Citizens’ Bank sufficient [amount?] protect any 
liability its pro rata rights under the terms this con- 
tract, its option may allow the successors assigns party 
the first part complete the final disposition such assets the 
Citizens’ Bank. 

All notes and accounts and other assets the Citizens’ Bank 
which are extended renewed, and such extension renewal are 
made payable the Southern Exchange Bank, are applied 
Southern Exchange Bank the liquidation the indebtedness 
the Citizens’ Bank, and party the second part have for 
such items arriving the amount final liability. 
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Party the part have access all times the 
records party the first part far they relate bear 
upon the affairs the Citizens’ Bank, and party the first part 
agrees furnish party second part monthly condensed state- 
ment showing the amount assets the Citizens’ Bank and 
how applied; being the intention this paragraph that party 
the part shall kept fully informed all times the ex- 
act standing the affairs the Citizens’ 


The defendant bank demurred the petition the ground that 
the contract attached thereto affirmatively appeared contract 
guaranty for the benefit third persons, and therefore was ‘‘ultra 
vires the part this 

The court sustained the demurrer, and dismissed the and the 
plaintiff excepted. 

Hightower New and John Adams, all Dublin, and Thos. 
Hardwick, Atlanta, for plaintiff error. 

Bureh Daley, Dublin, for defendant error. 


BROYLES, (after stating the facts above). well 
settled numerous and repeated decisions all courts that 
tional bank cannot bind itself contract guaranty made solely 
for the benefit another. However, equally well settled that 
contract guaranty made such bank for its own benefit valid 
and binding, and not ultra vires. The power make such 
one the implied incidental powers arising from the express 
powers granted national banks the provisions section 
5136 the Revised Statutes the United States (12 USCA 24). 
Under that section national bank has all the incidental powers 
the banking business, and the petition the instant 
alleges, substance, that the contract question was made protect 
and preserve the banking business the defendant bank, and save 
from probable monetary loss and financial ruin. See, this 
nection, People’s Bank Manufacturers’ National Bank, 101 
181, Ed. 907; Cochran United States, 157 286, 297, 
Ct. 628, Ed. 704; Schofield State National Bank (C. 
282 (3). 

Moreover, even conceded that the question 
was ultra vires the part the defendant bank, under the facts set 
forth the petition and the allegations therein, showing that the 
plaintiff bank had fully performed its part the contract, and that, 
reason such performance, substantial benefit had 
the defendant bank, which benefit still retained, the defendant bank 
estopped from setting such defense. People’s Bank National 
supra; First National Bank Graham, 100 699, 
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Ed. 750; Johnson Mereantile Trust Deposit Co., Ga. 324, 
576; Towers, ete., Co. Inman, Ga. 506 (1), 509, 
418; Bank Garfield Clark, 138 Ga. 798 (2), 801, 95; 
Savannah Co. Canal-Louisiana Co., Ga. App. 818 (8), 
45. 

follows from the foregoing rulings that the petition this case 
set out action, and that the court erred dismissing 
demurrer. 

Judgment reversed. 


CASHIER’S AGREEMENT NOT HOLD MAKER 
NOTES LIABLE 


Bernard First National Bank Claremore, Supreme Court Okla- 
homa, 263 Pac. Rep. 150 


oil company borrowed money from bank and executed 
notes the bank for the amount the loan. The secretary 
the oil company, who was also director and the bank, 
stated the president the oil that view the fact 
that he, the cashier, was connected with the bank well the oil 
company would better for the obligations the oil 
carried the president’s jndividual name. The eashier in- 
formed the president that the latter would sign the paper the 
company individually the bank would not hold him liable thereon. 
The president agreed this and the notes signed the com- 
pany were renewed the president’s name. Subsequently 
tion was brought the notes and was held that the president 
could not defeat the action the ground that the had 
agreed that would not held responsible for payment the 
notes. 


Action the First National Bank Claremore against 
Bernard and another note and foreclose mortgage. From 
judgment for plaintiff, defendants 


Robson and Moreland, both Claremore, for plaintiffs 
error. 

Rainey, Flynn, Green Anderson, Oklahoma City, 
Holtzendorff, Claremore, and Calvin Jones, Oklahoma City, for 
defendant error. 


similar decisions Banking Law Journal Digest (Thira 
Edition) § 48. 
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HEFNER, J.—The First National Bank Claremore, plaintiff, 
sued Bernard and Ruby Bernard upon note for the principal 
sum $3,500 and for the foreclosure mortgage secure the same. 
Suit was also brought against Bernard upon note for the 
principal sum $1,500. The parties will referred herein 
they appeared the trial court. 

The defendants admitted the execution and delivery the notes 
and mortgage, but alleged they received only $1,650 consideration 
for the $3,500 note, and there was consideration for the $1,500 note. 
They confessed judgment for the sum $1,650. the conclusion 
the testimony, the plaintiff interposed demurrer the evidence 
the defendants, which was sustained the court, and judgment was 
entered for the entire amount sued for. From this judgment the de- 
fendants have appealed. 

About July, 1917, the St. Bernard Oil Company was organized 
and they were the secretary, treasurer, president, and vice president, 
respectively, thereof. All during said time and until January, 1922, 
there was bank Claremore known the Farmers’ Bank Trust 
Company, which was consolidated with the First National Bank 
Claremore January 1922, the said Farmers’ Bank Trust Com- 
pany then ceasing business. The St. Bernard Oil Company was 
the business developing oil and gas leases, and for that purpose 
was necessary for procure loans, and did borrow money from 
the Farmers’ Bank Trust Company. After several notes had thus 
been given the oil company said Farmers’ Bank Trust Com- 
pany, Mr. Flippin, who was director and said Farmers’ 
Bank Trust Company, well the secretary and treasurer the 
oil company, informed Bernard and Bernard that, view 
the fact that (Flippin) was connected with the bank well 
the oil believed would better for the obligations 
the St. Bernard Oil Company the individual name 
either Bernard Bernard, and that, they would sign 
the paper St. Bernard Oil Company individually, the bank would 
not hold either the said Bernards liable therefor. 

Bernard agreed this, and, pursuant thereto, the notes then 
said bank signed St. Bernard Oil Company were renewed the 
name either Bernard Bernard and from time 
time such manner for period about two years. All the 
paper the St. Bernard Oil Company was taken out the bank. 

connection with how often the notes were renewed, the defend- 
ant Bernard testified that they were renewed every 120 
days, that never made them very long because the bank examiner 
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came around pretty often, and that the renewals covered period 
about years. 

The facts were not disputed. Did the pleadings and evidence 
the defendants raise defense the action? This really the 
only question determined this appeal. 

The defendants cite and rely the case Oilton State Bank 
Ross, 108 Okl. 24, 234 567. the body the opinion that case 
the court used this language: 

German American State Bank Watson, Kan. 686 [163 
637], the facts were that one Blitz applied the bank for loan, 
but that time had already borrowed from the bank much 
could loan any one individual. The president the bank advised 
the defendant this situation, and requested him execute note 
for the amount loaned Blitz, and stated the defendant that 
would ineur obligation the making said note. The court 
held that, while the note was made the request the president 
the bank, was fact made for the accommodation Blitz, who re- 
ceived the consideration therefor, and further held that under the 
facts that case the maker the note could not defend action 
thereon showing that was executed without benefit him under 
agreement exempting him from liability, order enable the 
bank which was payable make additional loan customer 
who had already borrowed the limit allowed law, for the reason 
that having voluntarily signed the note order that the bank exam- 
iner might believe asset the bank, ought not per- 
mitted deny that effect. will observed that there was 
consideration for the note, viz., the money loaned Blitz.’’ 


the case bar true that the notes were made the re- 
quest the bank officials, but they were fact made for the 
modation the St. Bernard Oil Company, which company received 
the consideration therefor. 

the case State Bank Moore Forsyth, Mont. 249, 108 
914, (N. 501, the were that the defendant, 
the request the cashier the bank, executed the note involved for 
the purpose substituting this note for the notes the cashier held 
the bank, and the court held that the bank was entitled recover 
regardless the that the defendant actually received nothing for 
the The fifth paragraph the syllabus follows: 

was induced the bank give his note 
substituted the cashier for notes the cashier held 
the bank. The note was substituted, the notes withdrawn, 
and the excess the amount the plaintiff’s note over the cashier’s 
obligations was paid the bank the that the note 
Was supported sufficient 


Again the case Elling Bank Jefferson, 114 Okl. 147, 244 
793, this court the first paragraph the syllabus, said: 


i 
x 
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cashier bank represents persons executing promis- 
sory accommodation notes that the bank will loan money third 
party and the payors the notes will not upon pay the 
same, in.the absence showing authority vested the 
cashier make such representations, such representations constitute 


This court has recently held that the makers note cannot de- 
fend action thereon showing that was executed without bene- 
fit him under agreement exempting him from liability order 
enable the bank which was payable make additional loan 
customer who had already borrowed the limit allowed law, 
for the reason that, having voluntarily signed the note order that 
the bank examiner might believe asset the bank, ought 
not permitted deny that effect. 

seems that the facts hereinbefore stated this case 
bring within the rules announced the eases above referred to. 
This being true, the trial court committed error sustaining 
demurrer the evidence the defendants, and the judgment the 
trial court therefore affirmed. 


BANK HELD ABSOLUTE OWNER CASHIER’S 
CHECK 


Causey Eiland, Supreme Court Arkansas, Rep. (2d) 1008 


Nichols sold stock goods and received check pay- 
ment therefor. short time thereafter bank issued its cashier’s 
check Nichols for amount which the amount de- 
rived from the check given for the price the goods. Thereafter 
Nichols indorsed the check and deposited another bank, giving 
instructions that part the amount should him and 
that the balance should credited note which owed an- 
other individual. The bank, without knowledge the fact that 
Nichols had sold the stock goods without paying the person 
from whom had purchased the goods, followed Nichols’ intrue- 
tions with regard the the check. Subsequently 
action brought against Nichols the person whom was in- 
debted for the price the goods, the bank which had 
issued the check and the bank which had been deposited were 
named garnishees. was held that when the latter bank re- 
ceived the check and credited part the amount thereof Nichols 
and the balance upon his note became the absolute owner the 


similar decisions see Banking Law Journal Digest (Third 
Edition) 91. 
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check and the proceeds thereof were not subject garnishment 
creditor 


Suit Eiland against Causey and others, which 
writs garnishment were sued out against the Bank Swifton and 
another. for garnishees, and defendants appeal. 

Eiland brought this suit equity against Nichols 
foreclose mortgage stock drug and fixtures secure the 
payment three notes, $1,000 each and the accrued interest, all 
which were overdue. Writs garnishment were also sued out against 
the Bank Swifton, Swifton, Ark., and the American Exchange 
Bank Leslie, Ark. The Bank Swifton answered the writ 
garnishment, and asked directions whom should pay the amount 
The American Exchange Bank Leslie filed its answer the writ 
garnishment, and admitted that the certified check question had 
been indorsed Nichols, and that had the 
amount said check partly Nichols and partly William Ashley. 

The material facts raising the issues involved this appeal may 
briefly stated follows: 

February 22, 1926, Nichols entered into with 
Causey and others for the sale stock drugs owned 
him the town Swifton, for the sum $2,527.47. the 
26th day February, 1926, Causey gave his check 
Nichols for $2,527.47 payment the purchase price said stock 
drugs. the same day the Bank Swifton issued 
Nichols its check for $3,500, which the 
price said stock drugs. Nichols did not tell the purchasers the 
stock drugs that was indebted Eiland for the purchase 
price the same, that owed any other debts, few small 
bills. 

the Ist day 1926, Nichols deposited 
check the American Exchange Bank Leslie, indorsed blank 
him. the testimony Roy Hudspeth, the 
bank, Nichols and William Ashley came into the bank with 
the Bank Swifton for $3,500. Nichols direeted that $500 
this amount should him, and that the sum $3,000 
should deposited the William Ashley had been 
former employee the bank, and went back box the bank 
and got out note owed him Nichols, and eredited the sum 
it. The cashier thinks gave deposit slip William 
Ashley, and also gave Nichols deposit slip for $500. 

According the testimony Willam Ashley, Nichols told him 
that wanted pay him $3,000 note for $4,500, which had 
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been given him Nichols for money borrowed from him Nichols. 
Nichols indorsed the check his favor the Bank 
Swifton for $3,500 and gave the the American Ex- 
change Bank. Pursuant the directions Nichols, $3,500 this 
amount was the $4,500 note Nichols Ashley, and $500 
was credited the individual Nichols. The testimony 
Ashley was corroborated Nichols. The check and 
the indorsements thereon are follows: 
Swifton. No. 3796. 
Arkansas, 2—26—26. 

the order Mr. Nichols, $3,500, exactly thirty-five 
hundred dollars ($3,500). Morgan, Cashier. 

Check.) 

Nichols. 

order any bank banker trust company. March 
1926. [Signed] American Exchange Bank, Leslie, Arkansas. 

order any bank, banker, trust company. March 
1926. Grand Avenue National Bank, St. Louis, Missouri. 

order Little Rock Clearing House, prior indorsements 
guaranteed. [Signed] Federal Trust Company. Little Rock, Arkan- 
sas, March 1926. 

order any bank, banker, trust company. Little Rock 
Clearing House.’’ 


Other will stated referred the opinion. The chan- 
found the issues favor the garnishees, and dismissed the 
garnishments against them. reverse the this respect, 
Causey and others have duly prosecuted appeal this court. 

Ira Mack and Boyee Stayton, all Newport, for appellants. 

Cotton, Leslie, for appellees. 


HART, (after stating the above).—The decree 
the chancellor was correct. The rule governing the liability bank 
certified check has been clearly stated the Supreme Court 
Alabama follows: 

certified check has distinetive character species com- 
mercial paper, the certification constituting new contract between the 
holder and the certifying bank. The funds the drawer are, legal 
withdrawn from his credit, and appropriated the 
payment the check, and the bank becomes the debtor the holder 


for money had and National Bank Miller, Ala. 
168, Am. Rep. 50. 


This view the effect cashier’s check has been adopted 
this Planters’ Bank Camden New First 
National Bank Columbus, Ohio, 116 Ark. 170 852, Ann. 
Cas. 1917A, 944. that case the court quoted from opinion 
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the Supreme Court the United States Bank State 
Bank, Wall. (U. 8.) 604, Ed. 1008, the following: 


the law merchant this country the certificate the bank 
that check good equivalent implies that the 
check drawn upon sufficient funds the hands the drawee, that 
they have been set apart for its satisfaction, and that they shall 
applied whenever the check presented for payment. under- 
taking that the good then and shall continue good, and this 
agreement binding the bank its notes cer- 
deposit payable the order the depositor, any other 
obligation can assume. The object certifying check, regards 
both parties, enable the holder use money. The transferee 
takes with the same readiness and sense security that would 
take the notes the bank. available, also, him for all the 
purposes money. Thus continues perform its important fune- 
tions until, the course business, goes back the bank for re- 
demption and extinguished 


will seen that, when the Bank Swifton issued the certi- 
fied Nichols, there was absolute liability its part 
pay the when received. This brings the question the 
effect the indorsement the certified Nichols the 
American Exchange Bank Leslie. This indorsement was made 
Nichols 1926. This was before the issue the writs 
garnishment this case. that time may stated that the facts 
would have justified finding that Nichols acted fraudulently mak- 
ing the sale his stock drugs Causey and his associates. 
The however, does not show that the American Exchange Bank 
had any knowledge that fact. the evidence 
the ease, when Nichols indorsed the check the Bank 
Swifton for $3,500, the the American Exchange 
Bank Leshe eredit $500 this amount his personal account, 
and note which owed William Ashley with the sum 
$3,000. This was done. The account Ashley was that day 
with the sum $3,000, and the Nichols was 
credited with $500. These facts bring the squarely within the 
law announced Merchants’ Planters’ Bank Cam- 
den New First National Bank Columbus, Ohio, 116 Ark. 170 
852, Ann. Cas. 1917A, 944. 

that was held that bank, which has received 
fied check for deposit and has credited the depositor with the amount 
it, was bona fide holder, and might enforce payment 
against the drawee bank. The record does not show that the American 
Exchange Bank Leslie received the certified for collection. 
Nichols indorsed the check blank the bank. The bank received 
such and the Nichols with $500 


4 
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the amount the certified check. The remaining $3,000 was, under 
the direction the bank, credited note $4,500 owed Nichols 
William Ashley. the time this was done the American Exchange 
Bank did not have notice any facts that would lead believe 
that Nichols had acted fraudulently the sale his stock drugs, 
and had thereby secured money with which purchase the certified 
check from the Bank Swifton. The American Exchange Bank 
Leslie became the absolute owner the certified when Nichols 
indorsed blank the bank and the bank Nichols with 
$500 this amount and allowed $3,000 used credit 
upon note due Nichols Ashley, and subsequent garnishment 
the funds affect the rights the bank. The certified check 
became its absolute property when the transaction was closed. 

erent nature ordinary check. bill exchange, drawn 
bank upon itself, and accepted the act issuance. Hence 
there right and the check would pass the 
same manner bank bill, and, above stated, become the absolute 
property the bank Leslie, when was indorsed Nichols and 
the amount credited his and note owed him 
Ashley. This made the bank Leslie absolutely liable Ashley for 
the $3.000. 

follows that the decree the chancery court must affirmed. 


CITY HELD PREFERRED CREDITOR 
BANK 


Leach, State Superintendant Banking, Farmers’ Savings Bank 
Hamburg, Supreme Court Iowa, 216 Rep. 748 


county treasurer collected taxes for the city Hamburg, 
Iowa, and when wished turn the amount collected over the 
drew his check, county treasurer, payable the city 
and delivered this check the latter. The city treas- 
urer presented the check the drawee bank and the latter charged 
the check the county treasurer and credited the city treasurer’s 
account with the amount thereof. Subsequently the bank became 
insolvent. was held that this transaction was equivalent 
deposit cash the bank’s assets; and that since ap- 
peared that such deposit was unauthorized the city was entitled 
preference payment its deposit out the assets hand when 
the bank closed. 


similar decisions see Banking Law Journal Digest (Third 
Edition) § 133. 
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The City Hamburg filed claim against the receiver the 
Farmers’ Savings Bank Hamburg asking preference, which was 
allowed. The receiver appeals. Affirmed. 

John Fletcher, Atty. Gen., Ben Gibson, Former Atty. Gen., and 
Mitchell, Council for appellant. 

Thornell, Thornell Adams, and Hickman Hoyne, 
Hamburg, for appellees. 


ALBERT, Farmers’ Bank Hamburg was 
corporation organized under the laws the state Iowa for the 
transaction banking business. closed its doors December 
20, 1924. The superintendent banking this state took possession, 
and, January 1925, was appointed receiver. Clayton was 
vice president said bank and had also, for number years prior 
thereto, been treasurer the city Hamburg and kept his funds 
such treasurer deposit said bank. The city Hamburg, through 
its council, did not designate this bank depository for the city 
funds until October 21, 1924, did then. The bank never any 
time made the statutory bond requisite becoming depository. The 
last deposit city funds was made October 25, 1924. The amount 
then deposited was $7,038.44. Many deposits had been made this 
treasurer prior this time and they were all open account and 
much money had been checked out various times. The balance 
shown due the city the time the bank closed was $16,441.78. 

Cash hand the date closing and other depositories was 
$11,919.35. claimed that the time this last deposit was made, 
the city council had approved this bank depository, but the treas- 
urer did not know that the council done until after this deposit 
was made. 

class. The law force the time these deposits were made was 
tion 660a, Code 1913. Under this section the city council required 
two things: required designate the bank and the amount 
deposited. The statute further requires that before such deposit 
made the depository required file bond double amount de- 
posited, with sureties approved the treasurer and the city 
which bond filed with the city clerk. investiga- 
tion the the city council shows only the following entry: 


the Farmers’ Savings Bank Hamburg, Iowa, desig- 
nated depository the city Hamburg accordance with 
tion 5651, Supplement 1919, and House File 154 the Acts the 
40th General 


These citations are erroneous and evidently refer the aforesaid 
section 660a, Supplement 1913. This section the statute pro- 
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hibitive its foree and effect; other words, city treasurer has 
right deposit money bank unless the provisions the afore- 
said section have been complied with. apparent from the above 
record the city council that the section has not been complied with 
two respects. While does designate this bank depository, 
does not specify the amount deposited, nor was there any bond 
given required this section. must follow, therefore, that the 
deposits made the city treasurer were wrongful. have held 
failure give bond the case City New Hampton 
Leach, 201 Iowa, 316, 207 348. The deposits being thus wrong- 
ful the first instance, title never passed the bank and held said 
fund trust fund. said further the New Hampton Case: 


trust fund established, presumption arises that was 
retained the possession the trustee and came into the hands the 
receiver, and the burden upon the receiver overcome this pre- 


This was based our previous holdings which are cited 
the New Hampton Case. 

this were all that involved this case, might well end 

the opinion here affirmance the strength our former hold- 
ings Independent School District Boyer King, Iowa, 497, 
1049, Am. St. Rep. 442; Assignment Knapp Co., 101 Iowa, 
488, 626; Smith Des Moines Nat. Bank, 107 620, 
(N. 886, Ann. Cas. 114; Brown Sheldon State Bank, 139 
83, 117 289; Leach Exchange State Bank, 200 Iowa, 
185, 203 31. 
But the record this case shows that the deposits made the 
treasurer largely consisted taxes collected the county treas- 
urer behalf the city, and the method payment the county 
treasurer the city treasurer was follows: The county treasurer 
earried his deposit with this same bank. When had collected taxes 
for the city and wished turn them over, drew his check, 
treasurer, payable the city treasurer and delivered this 
check the treasurer. The city treasurer then presented the 
same the bank and the bank charged the check the county treas- 
urer and the city treasurer’s account with equal amount. 
seriously urged that this process transferring funds did not 
inerease the assets the bank, and this question will give our 
attention. 

assume that one would dispute the proposition that, the 
city treasurer presented the county treasurer’s check the bank, 
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properly indorsed, and the bank paid him the face the check 
eash over the counter, and then passed the back the bank 
and asked have eredited his account city treasurer, this, 
the assets the bank. its legal effect this not 
exactly what was done the bar? 

Messenger Carroll Trust Savings Bank, 193 Iowa, 608, 187 
545, the bank held sight draft one Swaney, who was 
depositor the bank, drawn favor the Moline Plow Co. 
presented the sight draft Swaney, who paid the same giving 
the bank his check for the amount thereof, drawn the same bank 
that presented the sight draft, which bank was depositor. The 
bank charged the check Swaney’s account and forwarded the 
Moline Plow Co. its draft drawn which was dishonored 
beeause the Carroll Bank closed before the draft was presented 
that case said: 


this method was the full equivalent the pay- 
ment money the Swaney Co., and served the augmentation 
the assets the bank precisely the same manner the delivery 
would have done, held the following 
ing numerous deem clear that the net result the 
transaction payment the Swaney Co. and the receipt thereof 
the bank was the same though the Swaney Co. had drawn 
the into its own hands means check, and had thereupon 
delivered the same the collecting bank payment the sight 
draft.’’ 


Union State Bank Laneaster People’s State Bank Lan- 
easter, 192 Wis. 28, 33, 211 931, 933, the Wisconsin Su- 
preme Court, having this question before it, made the following pro- 


has already adopted the doctrine that the deposit 
the credit the customer the counter the bank one its own 
checks the exact equivalent, legal view, the bank passing its 
the cash and the passing the cash back for deposit and 
held Ellis State, 188 Wis. 551, 119 1110, 
444, 131 Am. St. Rep. 1022; and held the 
bank’s own certificate deposit State Shove, Wis. 
recognized elsewhere. Hawaiian Pineapple Co. Browne, 
Mont. 140, 220 1114; Goodyear Co. Hanover State Bank, 
109 Kan. 772, 204 992, 677; Kesl Hanover State 
Bank, 109 Kan. 776, 204 994; Lumber Co. Seand. Am. 
Bank, 130 Wash. 33, 225 825, 922; State Nat. Bank 
First Nat. Bank, 124 Ark. 531, 187 


130 Wash. 33, 225 825, 922, the Washington court had 
before case which the plaintiff had outstanding obligations. The 
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lumber company forwarded its, check June 24, 1921, the bank 
for $5,200 meet these obligations which were due July The 
check was not paid canceled, nor was the amount thereof charged 
the lumber company’s account. The lumber company all times 
had the amount its deposit excess the amount this 
check. June 30, 1921, the bank was taken over the state super- 
visor banking, who proceeded liquidate the same. The lumber 
company filed claim for preference. that case said: 


final reason against recovery, urged that there was 
the transaction augmentation the assets the bank. The fact 
here assumed undoubtedly true applied the general assets 
the bank; that say, true the sense that the bank held 
greater assets the completion the transaction than held its 
beginning. But not our understanding that this the principle 
upon which the doctrine augmentation rests. The equitable right 
follow misapplied property into the hands the parties receiving 
depends upon the ability identifying specie, the ability 
identifying the property with which has been confused, into 
which has been converted. this cannot done there can 
recovery, even though shown that the general assets the estate 
have been increased the amount and value the property. The 
rule applied money which has been intermingled with other money 
thus means that must shown that the mass money from which 
must taken has been increased the amount money which has 
been misapplied, not that must shown that the general assets 
the possessor the money have been increased. the instant case 
there showing that the money which came into the hands the 
supervisor the insolvency the bank was greater the amount 
the check than would have been had the bank performed its 
duty and made the actual segregation, and consequence augmen- 
tation that 


supporting this doctrine, that court cites People City Bank 
70, 281; Stroller Coates, Mo. 514; Goodyear Tire 


Rubber Co. Hanover State Bank, 109 Kan. 772, 204 992, 21. 


677. 

Without delving further into the many this court and 
other courts this question preference, there seems un- 
derlying principle which present all cases this character; that 
is, that preference can only exist where the title the property has 
not passed. other words, who seeks claim preference must 
able point out certain specifie property and say ‘‘that 
property because have title thereto’’; or, case the property has 
been commingled that unable point out his identical prop- 
erty, yet can say and show that the mass property ‘‘my 
property exists,’’ although identification, en- 
titled reclaim it. not fact question preference su- 
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perior right over other claimants, but simple proposition 
recovery property which holds title. 

The evidence the instant case shows that the various times 
these deposits were made the city treasurer, above explained, 
there was all times the vaults the bank money far excess 
the amount deposits thus made. When the city treasurer pre- 
sented the county treasurer’s check these funds, therefore ap- 
parent that, had requested cash the county treasurer’s check, 
there was actual money the bank far excess that necessary 
meet the check. The law does not require the doing idle things. 
Under our holdings, the deposit made the city treasurer was un- 
lawful and wrongful, and line with our holding the Messenger 
Case and the cases above cited, hold that legal effect, under the 
this case, the net result was identically the same 
though had drawn the money the check actual cash and then 
returned the bank for his account city treasurer. 
When the bank received the check and charged the county treas- 
urer’s account, it, withdrew that amount from his account 
and paid the city treasurer. The city treasurer then redeposited 
the same his own and have held that this deposit him 
was unlawful. However, the funds were commingled with the funds 
the bank, and, course, lost their identity. The deposit being 
wrongful, the title thereto never passed the bank, and therefore 
follows that the claimant was entitled recover his property from the 
common mass. The record shows that before this bank closed the mass 
its assets had been reduced $11,919.35. This being less 
than the balance the city treasurer had deposit, follows that the 
excess over and above the cash hand the time the bank closed 
had been dissipated. 

Further than this, the evidence the shows that there are 
two other claims which preference made, and while hold that 
the city has traced its funds into common mass sufficiently answer 
the the law under such and that entitled 
recover its funds, must limited the funds hand the time 
the bank There further limitation also the right 
recover from this common fund reason the fact the existence 
the two other claims for preference which, allowed, must share 
this common fund. The court established this claim 
preferred claim and ordered paid full, provided there were 
sufficient funds the hands the receiver, and, not, then the pre- 
ferred should share pro rata such fund. This order 
too broad because the fund from which the preferred are 
paid limited $11,919.35. The order should modified ac- 
cordingly. Modified and affirmed. 


if 
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DISHONOR DRAFT GIVEN EXCHANGE 
FOR CHECK 


Runge Benton, Supreme Court Iowa, 216 Rep. 737 


The payee check indorsed and delivered private 
bank, receiving return therefor draft drawn her favor 
the private bank Chicago bank. The private bank failed be- 
fore the draft was presented, and the bank which the draft was 
drawn refused payment for want funds. The drawer the 
check stopped payment and the check was returned the private 
bank. Subsequently the receiver that bank sued the drawer the 
check and the drawer paid the amount thereof into court. The 
payee the check claimed entitled this amount, alleging 
that the the private bank, who was charge thereof 
before the receiver was appointed, agreed that when the check was 
returned would return her and take back the draft. 
was held that the payee was entitled the amount question, 
since the consideration for her turning the check into the bank had 
failed, and since the agreement amounted rescission 
the purchase the check the bank. 


Suit two promissory notes. From judgment against 
Benton, defendant, appeals, and from judgment against the 
intervener, Mrs. she appeals. Reversed. 

Salinger, Reynolds Meyers, Carroll, for intervener appellant. 

Powers, Denison, for plaintiff appellee. 


ALBERT, McCaffrey was the owner tract land 
Crawford County which one Bernhardt was tenant. the year 
1924, Bernhardt sold his corn crop Benton, grain merchant, 
and return therefor Benton gave him check the sum $1,720, 
payable the order Mrs. and Barnhardt. This 
was drawn Wall Lake bank, and bore date December 24, 1924. 
December 29th, Mrs. and her tenant met the Traders’ 
Bank Vail. Bernhardt indorsed the check Mrs. McCaffrey, who, 
turn, indorsed the Traders’ Bank and accepted return 
therefor draft drawn her favor the Traders’ Bank the First 
National Bank Chicago. The Traders’ Bank was private institu- 
tion owned and operated McHenry Seemann Denison, and the 
charge was one Lorenzen. December 31st, following, 
the was notified the owners the bank close the doors, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 130. 
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and the 6th January, following, receiver was appointed. 
the intermediate time Lorenzen was charge the bank and was 
the bank attending some business until the time the receiver was 
appointed. 

December 31st, Mrs. attempted cash this draft 
bank adjoining town, but they refused accept the draft 
because the conditions existing the Traders’ Bank. She then 
forwarded the draft Wall Lake for collection, and, presentation 
the same the bank Chicago which was drawn, was re- 
fused payment for want funds. December when Mrs. 
Caffrey was refused payment this draft, she went Benton and 
demanded the money from him. refused pay her and ad- 
vised the Wall Lake bank which this check was drawn stop pay- 
ment thereon, which was done, and the check issued Benton his 
landlord and tenant came back into the Traders’ Bank before the re- 
ceiver took charge. The receiver sues Benton this check. 
answered, setting the relations Mrs. McCaffrey the check, and 
asking that she brought in. She came into the case way peti- 
tion intervention, which she alleges, substance, the foregoing 
facts, but, addition, alleges that, prior the appointment the 
receiver, she had conversation with Lorenzen, the cashier then 
charge, and advised him that she did not get her money the draft, 
and told her that soon the check was returned would re- 
turn her and take back the draft, and she agreed this. The rec- 
ord stipulated and sustains the above facts. Benton came into court 
and paid cash the $1,720 and asked relieved from further 
liability. Under this set facts the district court held that the re- 
ceiver was entitled this fund and Mrs. McCaffrey’s petition in- 
tervention was dismissed. Judgment was entered against Benton for 
the sum $1,794.38. Both Mrs. and Benton appeal. 

The crux this case whether not the receiver Mrs. Me- 
Caffrey was entitled this fund. The appellee rests his case wholly 
our line decisions that, where one buys draft from bank 
the ordinary course business, and the issuing bank fails before 
presented the drawee bank for payment, the purchaser the draft 
not depositor the bank and only general claimant, among 
Leach Citizens’ State Bank Arthur (Iowa) 211 522; Dan- 
bury State Bank Leach, 201 Iowa, 321, 207 336; Leach 
Battle Creek Savings Bank, 202 Iowa, 871, 211 519; Leach 
Iowa State Savings Bank Manning, 202 Iowa, 894, 211 517; 
Leach Savings Bank, 202 Towa, 899, 211 506; 
Leach Iowa State Savings Bank Sioux City (Iowa) 212 
748; and numerous other Iowa 
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The appellee loses sight two propositions, 

(1) All the cases cited are cases against incorporate banks and 
are governed statute payment Such statute does 
not apply like the present where the bank involved 
private bank. 

(2) Each the above and similar cases have with the 
establish trust relation and have preference funds the 
hands the receiver which came him from the bank itself his 
appointment such receiver. 

The case bar, however, materially different other respects 
from the above cited. apparent from reading this 
ord that Mrs. got nothing return for the check she in- 
dorsed and turned into the Traders’ Bank, put different 
way, the consideration wholly failed for her turning this check into 
the bank. Again, think that, under the admitted facts the case, 
what took place between Mrs. McCaffrey and the receiver amounted 
mutual rescission the contract. The only answer this the 
appellee that, the bank not being operation the time this oc- 
Lorenzen had authority make any such agreement with 
her. 

stipulated that was the cashier and man charge this 
bank during the time was operation, and, being the general man- 
ager and cashier thereof, are cited authority which would 
deny him the right make such Having been this 
position and possessing this power, the presumption that con- 
tinued exercise this power until there was some evidence that had 
been recalled. Miller Miller, Ind. App. 535; Whit- 
ing Western Stage Co., Iowa, 554; Columbus Co. Hurford, 
Neb. 146; Cheshire Provident Institution Feusner ux., Neb. 

may further said the stipulated facts that, when the 
bank closed the day December, was insolvent, because 
admitted reference the pleadings the application for the ap- 
pointment receiver that from and after the day December 
the bank was not paying its depositors and other creditors the 
ordinary course business. Under our holdings this state this 
the bank were insolvent the time this draft was 
issued, perpetrated fraud upon Mrs. McCaffrey issuing the 
same, and that fair inference from the facts that the bank was 
insolvent the time the draft was issued. State Cadwell, Iowa, 
432, 700; Campbell Park, 128 Iowa, 181, 101 861, 
104 799; Estate Brigham, 144 Iowa, 71, 120 1054. 
And the bank were insolvent the time the check was issued, the 
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bank would get title the check. 604. The fact that the 
owners the bank ordered closed some evidence that they knew 
was insolvent. 

are quite satisfied, under the situation this case, that the 
district court erred this matter and that Mrs. McCaffrey should 
have been held entitled this fund. 

Reversed. 


DISHONOR DRAFT FOREIGN BANK 


Equitable Trust Co. New York First National Bank Trinidad, 
Colo., United States Supreme Court, Sup. Ct. Rep. 167 


Colorado bank drew draft Italian bank, which was 
Knauth, Nachod and Kuhne, firm engaged 
international banking, and forwarded check the latter. the 
same time the Colorado bank requested Knauth, Nachod Kuhne 
protect the draft upon presentation. After this advice was re- 
Knauth, Nachod Kuhne sent the Italian bank list 
drafts, the one issued the Colorado bank, and re- 
quested the Italian bank honor them. The Italian bank debited 
the Knauth, Nachod Kuhne with the total amount 

drafts and the same time the amount thereof 

termed ‘‘Drafts Nachod Kuhne 
failed before the draft was presented, and upon presentation the 
draft was dishonored. Thereafter the Colorado bank claimed 
priority respect certain funds the trustee 
bankruptey from the Italian bank. The claim was based the 
ground that the funds were charged with trust. The Colorado 
bank argued that the sum paid Knauth, Nachod Kuhne 
was paid upon trust applied the draft, and that the 
Colorado bank, holder the draft, was equitable assignee 
the bankrupt’s deposit with the Italian bank. was held that 
the Colorado bank was not entitled priority either these 
grounds. 


the matter the bankruptey Knauth, Nachod Kuhne; The 
Equitable Trust Company New York, trustee. The First National 
Bank Trinidad, Colo., claiming priority respect certain funds 
the trustee, prevailed the Cireuit Court Appeals (13 
732), and the trustee brings certiorari. Order reversed. 

See, also, 273 684, Ct. 240, Ed. 

Mr. Godfrey Goldmark, New York City, for petitioner. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 130. 
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Messrs. George Trosk and Willam Forest Manice, both New 
York City, for respondent. 

Mr. Justice HOLMES delivered the opinion the Court. 

Knauth, Nachod Kuhne being the respondent, 
The First National Bank Trinidad, Colorado, claimed priority 
respect certain funds collected the trustee the 
petitioner, from the Commerciale Italiana; the ground the 
claim being that these funds were charged with trust the hands 
the Italian bank. The respondent prevailed the Cireuit Court 
Appeals. parte First Nat. Bank Trinidad, F.(2d) 732. 
writ certiorari was granted this Court. 273 684, 

The facts are follows: The bankrupts had credit with many for- 
eign banks and enable small banks this country issue drafts 
upon such banks their own name offered these terms: 


receipt advice draft, adequate funds 
payable par New York, shall promptly forward our advice 
the same and provide the drawee with funds sufficient for the payment 
the draft abroad, transfer credit from our balance, other 
wise, provided the draft drawn bank named our latest list 


was added that the drawing banks act principals and draw 
their own name, the bankrupts being employed merely ‘‘as agents 
the drawers for the purpose advising the issue their drafts and 
providing the drawee banks with sufficient funds cover their pay- 
ment.’’ The bankrupts sent out lists their foreign correspondents 
and also daily rate cards fixing the rate for the various foreign cur- 
rencies, including their own compensation, good only for the day 
the date. accordance with this plan the Trinidad bank drew draft 
branch the Commerciale Italiana for 24,360 lire, sent 
notice the bankrupts that they had sold ‘‘and shall thank you 
protect same upon presentation,’’ and remitted therewith check for 
$1,191.20, which the bankrupts received May 22, 1923, and deposited 
their general account. the same day the bankrupts sent the 
Italian bank and its branch list and description the drafts is- 
sued inland banks and the bankrupts and requested ‘‘honor 
the above listed drafts charging same our account.’’ The list was 
received before June 1923; the account the bankrupts was 
debited with the total amount and that extent ceased draw in- 
terest, the bank getting its compensation this way. the same 
time account termed Payable’’ was credited with the same 
amount, this account being credited the same way with drafts from 
other dealers with the bank and the bankrupts themselves. 


— 
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cordance with the practice international banking, the bankrupts 
when they saw fit their advices and were recredited 
their general account; and although fact they did not cancel the 
advice inland drafts except when requested the inland banks, 
the Italian bank did not know inquire into reasons and far 
appears the Trinidad bank all events the holder the draft 
knew nothing the mode bookkeeping described. 

The draft was presented after the petition had been 
filed and was dishonored; the petitioner drawer had take 
and now claims the two grounds that the sum paid was upon 
trust applied the draft, and that holder the draft is, 
subrogation, equitable assignee the bankrupts’ deposit with 
the drawee. The first these need not detain us. Beecher Cos- 
mopolitan Trust Co., 239 Mass. 48, 338. Legniti Mechan- 
ics Metals Nat. Bank New York, 230 415, 130 597, 
185. The identity the fund was not maintained and 
one expected be. See National City Bank New York Hotch- 
kiss, 231 50, 56, 57, Ct. 20, 115. The bankrupts 
undertook ‘‘forward’’ advice but only ‘‘provide’’ the drawee 
with funds. The second contention was that which prevailed below. 
course there room for difference the parties did not express 
very clearly what they wanted meant but are led different 
conclusion whether the reliance upon the rights the holder 
upon the original contract between the respondent and the bankrupts. 
the first place the ignorance the whole affair the part the 
holder and the general understanding that the party dealing im- 
mediately with the bank having the ‘‘Bills Payable’’ account 
master it, between himself and the bank, are quite inconsistent 
with the notion that entry that account the appropriation 
fund the holder’s use. The respondent tries give different turn 
the evidence but the master’s finding and our own conclusion from 
the testimony leave doubt our minds. true that after such 
entry the interest allowed the depositor stops but that only 
convenient giving compensation the bank. not un- 
common commercial transactions see some the elements 
earlier half imitated transaction appear, although the essentials 
the transaction are not there. Whether fund was appropriated 
not depended wholly the dealings between the bankrupts and 
the Italian bank; and both them dealt with the account subject 
the bankrupt’s control. The cessation interest was for the benefit 
the bank because the account was only with its general funds, and 
did not have any assets especially set aside and appropriated it— 
short was bookkeeping device for the convenience the bank. 

Again, the terms offered the bankrupts their correspondents 
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seem promise the appropriation specified fund the 
drafts little they promise apply the money received them 
that end. They are provide the drawee banks with sufficient funds 
for the payment the drafts transfer credit from our balance 
They are provide, that is, convenient them- 
selves, for payment the drawee banks, not give them ear- 
marked corpus handed over. They are requested their corre- 
spondents protect the drafts, which again means merely see that 
they are paid. Wabash, St. Co. Ham, 114 587, 
596, Ct. 1081, Ed. 235. People dealing with large banks 
not ordinarily seek the ambiguous security identified fund, they 
are satisfied the bank gives them credit. see indications that 
the Trinidad bank was not perfectly content know that would 
have credit with the Banca Commerciale, and that the usual course 
things its drafts would paid. Evidently with this 
their duties the bankrupts asked the Italian bank ‘‘to protect the 
debit our account the drafts’’ question and others, and the 
branch bank ‘‘honor the above listed That such letter 
advice not assignment clearly explained Eastman Kodak 
Co. National Park Bank (D. C.) 231 320, 323, affirmed (C. A.) 
247 1002. 

have called the instrument under which the respondent claims 
assignee, draft. But its face The form 
was general form furnished the bankrupts and the purpose 
said have been that continental Europe some parts checks 
are not subject the same stamp tax drafts. said repu- 
table work that the fact that the instrument purports drawn 
upon deposit what constitutes check. Daniels, Negotiable In- 
struments (6th Ed.) 1569. The existence this opinion sufficiently 
explains the words the document before ‘‘Pay from balance 
against this check.’’ They more purport assign fraction 
fund than does ordinary check. They would not naturally take 
that shape the respondent, the drawer the check, had fund 
the hands the drawee. 

The decision this case depends more upon the general import 
the transaction and upon what the parties were likely want than 
upon the phrases that can picked out from the several steps. 
repeat that our opinion what the parties meant establish and 
what the respondent got was the assurance credit abroad the 
extent its check the letter credit, not atten- 
uated property right account which special funds were 
attached and the particulars which neither the respondent nor the 
the check could know. 

Order reversed. 


f 
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Mr. Justice STONE dissenting). The agreement the bankrupts, 
the faith which petitioner sold its draft, did more than stipulate 
that the draft should paid presentation. provided specifically 
the method payment; that the bankrupts should ‘‘promptly,’’ 
notice the draft, ‘‘provide the drawee with funds sufficient for the 
plainly the course business, actually followed, 
which established with the drawee, was set apart 
and specifically appropriated the payment the draft. The draft 
was its terms made payable from against this 

need not discuss what the petitioner’s rights would have been 
such had been established, for here the bankrupts had per- 
formed their contract fully and the They set apart the 
stipulated Withdrawal them would have been viola- 
tion their contract with petitioner, for the contract contained in- 
timation right revoke it, and the receiver had not done what 
they had not right the draft would have been paid. Nor does 
appear that the real question whether the Italian bank was 
charged with trust with respect funds lodged with the bank- 
rupts. may assumed that was not trustee, but only debtor 
the bankrupts for the funds thus received, with power discharge 
the debt pro tanto payment the draft when presented. 

Stated with precision the question seems rather whether, 
since the bankrupts had performed their agreement specifically 
designating and setting apart enough their credit with the Italian 
bank meet the draft, the credit thus set apart treated 
equity security for the payment the draft. subject that 
equitable obligation, neither the bankrupts nor the receiver could con- 
vert the set apart, into cash and turn the proceeds over 
general creditors freed that obligation. 

Holroyd Marshall, Cas. 191, has been generally 
accepted doctrine, the recording acts permitting, that agreement 
hold property which the promisor may afterwards acquire se- 
eurity for the payment debt, operates equity once the property 
acquired, give the stipulated security the promisee preference 
general Such the rule this Court. Sexton Kes- 
sler Co., 225 90, Ct. 657, Ed. 995. had supposed 
equally well settled that the agreement need not mention the 


word that result, its plain purpose 
provide for the identifiable property. Compare Walker Brown, 165 


654, Ct. 458, Ed. 865; Ingersoll Coram, 211 
213 126, Ct. 466, Ed. 729; St. Louis, 101 
306, Ed. 999; Parlin Orendorff Implement Co. 
Moulden (C. A.) 228 111, 1917B, Curtis Wal- 


566 THE BANKING LAW JOURNAL 


pole Tire Rubber Co. (C. A.) 218 145. There has been 
dissent from the view that agreement apply designated 
the payment check draft drawn upon creates 
Fourth Street Nat. Bank Yardley, 165 634, Ct. 439, 
Ed. 855; Farley Turner, Ch. 710; Coates First 
Bank Emporia, 20; Muller Kling, 209 239, 103 
Equity, making such agreements effective, does more than 
habitually does compelling the performance agreement give 
mortgage secure advances made the faith the agreement. 

Both parties this transaction knew that American drafts drawn 
European banks would worthless unless definite arrangement 
for their payment the drawee was made advance their pres- 
entation, and that where, here, particular credit was set apart 
for that purpose the utility such drafts would seriously impaired 
the once established, could canceled will. intelligent 
banker would sell such drafts the establishment such 
were not contemplated. bank here, drawing and selling such drafts 
against established abroad others, pledges its own 
eredit the payee and secured against loss and the dishonor its 
drafts only far may insure the creation the appropriate 
eredit and retain the benefit once created. The stipulation 
that the bankrupts should promptly set apart for that pur- 
pose upon receipt advice the draft and advise the drawee 
was material inducement petitioner pledge its own 
the sale its draft. Once performed valuable security both 
payee and drawer, permitted have the legal sanctions which 
ordinarily attach agreements this character. 

The evidence this appears me, did the court be- 
low, fall far short establishing practice custom, any rule 
Italian law, permitting the depositor. while the drafts are outstand- 
ing, control for his own purposes the credit set apart for 
their payment. Our own rule that bank deposit may not, with 
impunity, ignore the known equitable rights others credit estab- 
lished its depositor, Central Nat. Bank Connecticut Mut. 
Ins. Co., 104 54, Ed. 693, and would seem that that rule 
should applied here determining the rights the parties the 
proof any other. But any such control, re- 
tained the bankrupts between themselves and the Italian bank, 
not rightfully exercised violation their contract with 
petitioner. 

The case would therefore seem proper one for the applica- 
tion the rule announced this court Fourth Street Nat. Bank 
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Yardley, supra, that court equity will lend its aid carry into 
effect agreement that obligation shall satisfied out speci- 
fied Applied here that rule would make effective the intention 
the parties and give stability large and important class 
banking transactions. The judgment should affirmed. 

Mr. Justice joins this dissent. 


ASSIGNMENT NOTES HELD VALID 


Greggers Gleason, Kansas City, Missouri, Court Appeals, 299 
Rep. 633 


The plaintiff, assignee certain notes, assigned her 
the cashiers two banks, brought suit thereon. The defense was 
that the assignment the notes was invalid under 11762 the 
Missouri Revised Statutes 1919. The notes question were as- 
signed the plaintiff for collection. was held that the notes 
were assigned for collection only, the their indorsements 
the notes, did not convey absolute title the plaintiff but merely 
such title permitted her bring suit. was further 
held that under these the banks retained the bene- 
ficial ownership the notes and consequently. the assignment 
thereof was not void under the statute question, which provides 
that the cashier bank has power indorse any notes the 
written record the action the board conferring such 
authority made. 


Action Mary Greggers against Charles Gleason and another, 
which Clyde Gleason filed interplea claiming attached property. 
Judgment for defendants, and for the interpleader. From judg- 
ment granting new trial, defendant’s appeal. Affirmed. 

Seott Miller and Roger Miller, both Chillicothe, for appel- 
lants. 

Knight, Trenton, and Lorenzo Jones, Unionville, for 
respondent. 

BLAND, J.—This suit five counts, each covering promis- 
sory note executed the defendants. The first count upon note 
the sum $110, dated February 23, 1923, payable the order 
Wentworth Mereantile Company, trading partnership, January 
1924, bearing per cent. interest from date and having the follow- 
ing indorsement: 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 86. 


568 THE BANKING LAW JOURNAL 


value received, the within note hereby assigned Mary 
Greggers, waiving demand, protest and notice nonpayment. Went- 
worth Mere. 


The second count covers note the sum $200, dated May 
1924, payable the Farmers’ Bank Unionville November 12, 
1924, bearing interest the rate per cent. from May 17, 1924, 
and having the following indorsement: Mary Greggers, 
Cassady, The third count upon note the sum 
$400, dated July 26, 1924, payable the Farmers’ Bank Union- 
ville January 28, 1925, bearing per cent. interest per annum 
from date, and having upon its back the following indorsement: 
signed Mary Greggers, Cassady, Cashier.’’ The fourth count 
upon note the sum $802.74, dated November 1924, pay- 
able the Citizens’ Bank Unionville six months after date, bearing 
per cent. per annum from date, and bearing the following indorse- 
ment: ‘‘Assigned Mary Greggers, Citizens’ Bank, Hayward, 
Cashier.’’ The fifth count upon note the sum $1,121.15, 
dated November 1924, payable the Citizens’ Bank Unionville 
six months after date, bearing interest the rate per cent. per 
annum from date, and with the following indorsement: 
Mary Greggers, Citizens’ Bank, Hayward, Cashier.’’ 

The suit was brought attachment. Defendants filed plea 
abatement and answer the merits, consisting general denial. 
One Clyde Gleason, defendants’ son, filed interplea claiming the 
attached property. The court rendered judgment for defendants upon 
their plea abatement and for the interpleader, Clyde Gleason, and 
sustained defendants’ demurrer plaintiff’s evidence the merits. 
filed motion for new trial, alleging error the action 
the reference defendants’ demurrer the evidence, which 
motion was the court sustained. Defendants have appealed. 

The notes counts and executed the two banks, were 
asigned plaintiff for collection the the respective 
banks with the consent majority the board directors the 
bank each instance, but record was kept writing the action 
the board such authority upon the cashiers, and 
defendants’ contention that the assignments were void not being 
pursuance section 11762, 1919, providing: 


cashier any other officer employee shall have power 
endorse, pledge hypothecate any notes, bonds other obligations 
received said for money loaned until such power and 
authority shall have been given such other officer em- 
ploye the board directors, written record which proceeding 
shall first have been made. And all acts indorsing, pledging 
and done said other officer employe 
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said bank, without the authority from the board directors, shall 
null and 


seems admitted that the notes sued upon were given for 
loaned.’’ Section 11762 has been before the courts number 
times, and, while there has been some disagreement between the 
appellate courts this state the meaning this seetion, 
think that none the cases cited support defendants’ contention. 
the case Webb Rolla Produce Co. (Mo. App.) 234 1068, the 
St. Louis Court Appeals stated that the provisions section 11762 
were solely for the protection the bank against the acts 
the cashier other officer who attempts dispose its 
the case Cantrell Davidson, 180 Mo. App. 410, 417, 168 
271, this court used similar language referring the subject the 
statute, and page 419 (168 273) stated that this section 
not apply act done the officers and directors bank 
for its the case Bank Kirksville Sloop, 198 Mo. 
App. 225, 229, 72, 74, stated that was intended 
the Legislature enacting this statute express prohibition 
upon the right the cashier bank convey title its assets 
and annul his act attempted it. Otherwise 
might bodily strip bank its assets without its 

the case bar the evidence shows that the notes covered 
the counts question were assigned plaintiff the bank for 
lection. This made plaintiff ‘‘trustee express trust’’ (section 
1156, 1919; West Plains Bank Edwards, Mo. App. 462; 
City Springfield, Use Central Nat. Bank, Weaver, 137 Mo. 
650, 509, 276), the bank retaining the beneficial 
ownership the notes. The indorsements the cashiers therefore 
did not convey absolute title the notes plaintiff, but merely 
conveyed such title permitted her bring suit under seetion 1156. 
Under the authorities, are satisfied that the statute has bearing 
upon the situation here. The case Stover Bank Welpman (Mo. 
App.) 284 177, decided this court, not point. That 
case was certified the Supreme Court being conflict with the 
decision the St. Louis Court Appeals the Taylor 
Fuqua, 203 Mo. App. 581, 219 the Welpman Case the 
bank parted with all interest the note suit. 

course the demurrer the evidence was improperly sustained 
any event, for the reason was aimed all the counts the peti- 
tion, and there question but that plaintiff made out case under 
count The evidence tends show that the note covered this 
count was assigned plaintiff for value and that she has now abso- 
ownership the same. course, the statute question has 


i, 
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present reference the note sued upon count 
The judgment affirmed. 


BANK HELD BOUND 
AUTHORIZED ACT 


First National Bank Coalgate First National Bank Ada, Su- 
preme Court Oklahoma, 265 Pac. Rep. 1051 


Where the bank makes contract which un- 
authorized make, and the bank receives benefit resulting from 
his unauthorized act, the bank cannot repudiate his act the 
ground that was unauthorized. 


Action the First National Bank Coalgate, Okl., against the 
First National Bank Ada, Okl., and others. Judgment for defend- 
ants, and plaintiff appeals. Affirmed. 

George Trice and Denver Davison, both Coalgate, for plain- 
tiff error. 

Robert Wimbish and Dunean, both Ada, for defendants 
error. 


PHELPS, J.—On the 30th day October, 1924, Horner, 
national bank examiner, that the First National Bank 
Ada, Okl., was insolvent. order avoid the detriment resulting 
from the bank’s failure, and the consequent loss the depositors and 
the hardships upon the community which would naturally follow 
such failure, Mr. Horner into consultation number the 
heaviest depositors, the First National Bank Coalgate, 
plaintiff error here. result such conference the sum 
$30,000 was and offered Norris, together with other 
considerations unnecessary mention here, inducement for 
him take over the bank’s affairs and assume the deposit liabilities. 

Plaintiff error, who was plaintiff below, had $32,000 deposit 
said bank, and through its cashier check this account made 
contribution $6,000 this $30,000 fund. appears that among 
the assets the bank there was more than $100,000 worthless paper, 
paper questionable value, which the bank examiner required 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 883. 
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taken out the bank’s assets and charged off, and was agreed 
and understood that whatever might realized out this charged- 
off paper should applied towards reimbursing the contributors 
this $30,000 fund. 

November 1924, Mr. Norris took charge the assets the 
bank, assumed the deposit liabilities, new charter under the 
name the First National Bank Ada, and proceeded conduct 
general banking business. During the first day Mr. Norris had charge 
the bank, plaintiff error deposited said bank about $4,000. 
This sum, together with the $26,000 remaining its account, was 
checked out within few days, which after the $6,000 contribution 
had been deducted, balanced its account. the 10th day Novem- 
ber, 1924, plaintiff drew draft the First National Bank Ada 
for $6,000, which went protest, and plaintiff then filed its suit the 
Pontotoe County against the First National Bank 
Ada, the First National Ada, Norris, and Horner, 
charging that the defendants had conspired together and had unlaw- 
fully appropriated this $6,000, and prayed judgment against each 
them for said amount. 

When the case was for trial, and the plaintiff had intro- 
duced its evidence and rested, the court sustained demurrer the 
evidence defendants Norris and Horner, and the close the 
trial, the direction the trial judge, the jury returned verdict 
favor the other defendants, reverse which this appeal prose- 
euted. 

next contended that the cashier the plaintiff bank had 
right authority make the $6,000 contribution, and that his act 
doing was ultra vires and void. their briefs, counsel for defend- 
ants that the principle law contended for plaintiff 
correct, wit, that the bank primarily has authority 
make donations from the funds the bank, but contend that the 
acts the cashier were ratified the directors. appears that the 
cashier immediately reported the contributions the board di- 
rectors. They had meeting, and substance said, the best 
could under the They deposited several thous- 
and dollars more the bank, and there evidence the record that, 
rejoicing over Norris stepping and averting the bank failure, 
least one officer the plaintiff bank made the remark that the closing 
the Ada bank would have necessitated refinancing the plaintiff 
participate the benefits resulting from the unauthorized act 
its and then repudiate his authority. This contention has 
abundant support the authorities. Crowder State Bank Aetna 
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Powder Co. 394, 138 392, 1021; First Nat. 
Bank Womack, Okl. 359, 156 207; Aldrich Chemical Nat. 
Bank, 176 618, Ct. 498, Ed. 611; Citizens’ Nat. Bank 
Appleton, 216 196, Ct. 364, Ed. 

therefore conclude that the trial committed error 
directing the verdict, and its judgment all things affirmed. 


ADMINISTRATOR HELD ENTITLED 
DEPOSITS 


Hudson Bradley, Supreme Court Arkansas, Rep. 534 


the time his death, Hudson was possession 
two certificates deposit, payable the order himself Joe 
Hudson, his son. The money deposit consisted Hud- 
son’s savings, and none had been deposited Joe Hudson. 
Upon the death Hudson, Joe Hudson obtained the cer- 
tificates deposit and claimed entitled the money rep- 
resented thereby the ground that there had been gift such 
money him. The administrator the estate Hudson 
also claimed the deposits. was held that the administrator was 
entitled the money, since appeared that Hudson had 
never delivered the certificates deposit his son, and without 
such delivery there could gift. 


Suit between Susan Hudson, Joe Hudson and Bradley, 
administrator the estate Hudson. From judgment deny- 
ing their claims, Susan Hudson appeals, and Joe Hudson 
appeals. Judgment affirmed the cross-appeal and reversed the 
direct appeal, and cause remanded with directions. 

Greenlee, Brinkley, for appellant. 

Bogle Sharp, Brinkley, for appellee. 


HUMPHREYS, J.—Two questions are presented this appeal 
and cross-appeal for determination. The first question deter- 
mined whether Joe Hudson entitled $6,000 deposit the 
Bank Brinkley and $1,000 deposit the Monroe County Bank, 
whether Hudson was seized and possessed said money 
the time his death 1926. The certificates deposit are follows: 


similar decisions see Banking Law Journal Digest (Third 
Edition) § 467. 
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Deposit. 
Ark., Sept. 6th, 1925. No. 1787. 
Brinkley. 

Hudson has deposited this bank, exactly six thousand 
and no/100 dollars ($6,000.00), payable the order himself 
Joe Hudson, his son, current funds the return this certificate, 
properly indorsed, twelve months after date, with interest per 
cent. per annum. interest after maturity. 

subject 

Bradley, 


Deposit. 
County Bank 81-190—No. 994. 
Ark. 5/21/26. 

certifies that, Hudson Joe Hudson has deposited 
this bank one thousand dollars ($1,000), payable his 
either own order months after date with interest maturity only 
the rate per cent. per annum return this 

interest after maturity. 


These certificates deposit were found the trunk the deceased 
after his burial the home himself and appellant. Joe Hudson, 
son the deceased, obtained the key the trunk from appellant and 
found the certificates deposit therein. claimed the money 
gift inter vivos from his father. testified relative the gift 
follows 

father told that this money was placed bank that 
one could touch it, only himself and me, and his death would 
have full possession it; that the rest the outfit had done got all 
that was coming them, and that this money belongs me. 
father told that Mrs. Hudson was left any money she would 
throw away, therefore did not want her have any money; 
refer you marriage contract file. father told about the 


money being joint account the time visited him the spring 


Joe Hudson insists that the sole owner the money, whereas 
the widow and other heirs, who are the deceased, and 
nieces and nephews Joe Hudson, and the administrator the estate 
Hudson, deceased, insist that the money belongs his estate, 
and subject division among them the statute 
and distribution. the ease Lowe Hart, Ark. 549, 
125 1030, this court defined gifts inter vivos 
follows: constitute gift donor must actually deliver the prop- 
erty donee with intent pass the title immediately and the donee 
must the same. See, also, Stifft Worthen Co., Ex- 
ecutor (Ark.) (2) 316. 
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The evidence the instant case does not meet the requirements 
this rule. The time certificates deposit were the joint names 
Hudson and Joe Hudson and were not. subject check. The 
money constituted the savings Hudson, and the certificates 
themselves were never delivered Joe Hudson, but were retained 
under lock and key Hudson. There was actual delivery 
and acceptance either the certificates the money they represented 
such manner that Hudson surrendered dominion over them. 
Hudson could any time during his life have presented the 
certificates and gotten the money out the bank without the consent 
permission Joe Hudson. Joe Hudson could not have presented 
the certificates and gotten the money because never had possession 
them. There was intention the acts the parties pass the 
title the certificates money. The evidence insufficient sup- 
port gift. 

The trial court’s finding against gift money Hudson 
Joe Hudson accordance with the weight the evidence. 

The judgment the cross-appeal affirmed, but the judgment 
the direct appeal reversed, and the cause remanded with 
tions allow the widow one-third the money, and divide the 
balance between the heirs according the statute and dis- 
tribution. 


BANK AND INVESTMENT ITEMS. 


INVESTMENTS.—Prentice-Hall, 
Fifth avenue, New York City, has 
volume entitled “Investments” David 
Jordan, associate professor finance 
New York University, and author “Prac- 
tical Business and 
ment 

The present edition this book 
complete revision the original text, which 
was written 1919. This book covers the 
entire field investments clear, con- 
cise, non-technical manner. tells the tests 
which sound investment may 
ognized and how apply these tests 
securities. explains how utilize the 
information available the financial page 
newspapers, describes the mechanics 
purchase and sale, and contains the most 
complete discussion the principles back 
judicious investments ever put single 
volume. 

The book divided into the following 
chapters: Chap. The Investment 
Capital; Chap. II, Characteristics Bonds; 
Chap. III, Characteristics Stocks; Chap. 
IV, The Tests Good Investment; Chap. 
United States Government Bonds; Chap. 
VI, State Bonds; Chap. VII, Municipal 
Securities; Chap. VIII, Railroad 
Chap. IX, Utility Securities; Chap. 
Industrial Securities; Chap. XI, Foreign 
Securities; Chap. XII, Real Estate Mort- 
gages; Chap. XIII, Fiduciary Investments; 
Chap. XIV, The Small Investor; Chap. XV, 
Security Prices and Conditions; 
Chap. XVI, The Taxation Investments; 
Chap. XVII, Protection Purchasing; 
Chap. XVIII, Protection Holding; Chap. 
XIX, Protection Reorganization; Chap. 
XX, The Business Investment Banking; 
Chap. XXI, Investment; 
Chap. XXII, Purchase and 
Sale; Chap. XXIII, Listed and Unlisted 
Securities; Chap. XXIV, Reading the 
Financial Page; Chap. XXV, Sources 
Information. 

The book contains 378 pages, bound 
red cloth with gold lettering, and the price 
$4.00 per copy. 


TRUST DEPARTMENTS BANKS 
AND TRUST COMPANIES.—McGraw-Hill 
Book Company, 370 Seventh avenue, 
New York City, has published volume en- 
titled “Trust Departments Banks and 
Trust Companies” Clay Herrick, vice- 
president the Guardian Trust Company, 
Cleveland, Ohio. Mr. Herrick also the 
author “Trust Companies, Their Organi- 
zation, Growth and Management.” 

The author points out his preface that, 
whereas there are several excellent works 
the subject banking and the gen- 
eral subject trust companies, there 


works dealing with trust depart- 
ments alone. states: increasing 
interest the work trust departments 
banks and trust companies, and the im- 
portance that work, have seemed the 
author call for book dealing with this 
subject.” 

The statement quite correct. There 
great need for book such Mr. Her- 
rick’s due the great increase trust and 
fiduciary work among banks and trust com- 
panies. Great has been the development 
this particular line work, the banks 
and trust companies are really only making 
start. The future will undoubtedly see 
the greater part trustee and fiduciary 
operations, now handled individuals, es- 
pecially with reference the settlement 
decedents’ estate, taken over the banking 
institutions. 

Among the subjects covered the book 
are corporate trusts, fiduciaries, trust ac- 
counting, trust company forms and records, 
executors, administrators, wills, trustees un- 
der private agreements and bond issues, 
community trusts, trust investments, 

The book also contains number ap- 
pendices including forms living trust and 
trust agreements, the Uniform 
Stock Transfer Law, list community 
trusts and foundations, schedules fees for 
New York and California, ete. 

The book contains 435 pages, bound 
blue cloth and the price $4.00 per copy. 


THE LAW BILLS LADING.— 
Ronald Press Company, East 26th street, 
New York City, has published manual 
“The Law Bills Lading and Contracts 
Shipment.” The author, Ernest 
Hotchkiss, LL.B., member the Michi- 
gan Bar, assistant treasurer the Grand 
Trunk Railway System, chairman the 
Committee Bills Lading, Railway 
Treasury Officers Association, and lecturer 
transportation finance the University 
Detroit. 

The book sets forth clearly, concisely, and 
fully the rights, duties, and liabilities 
each party transportation agreement, 
whether shipper, carrier, consignee, other 
holder. fills urgent need traffic 
executives, treasurers 
eredit men, railroad officials, bankers, law- 
yers and all concerned with the shipment 
receipt goods. 

The book, which consists chapters, 
divided into two parts, Part dealing 
with Bills Lading and Part 
with Export Bills Lading. contains 
number appendices, including various 
forms and foreign bills lad- 
ing. The text the Federal Bills Lad- 
ing Act, Uniform Bills Lading Act, In- 
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terstate Commerce Act and other American 
and British statutory provisions regulating 
bills lading and contracts shipment. 
The book contains 287 pages, including 
table cases and index, bound 
blue cloth and the price $5.00 per 


THE RESERVE BANKS AND THE 
MONEY MARKET. Harper Brothers, 
New York, has published volume entitled 
“The Reserve Banks and the Money Mar- 
Randolph Burgess, assistant fed- 
eral reserve agent the Federal Reserve 
Bank New York. introduction 
the book was written Benjamin Strong, 
governor the Federal Reserve Bank 
New York. 

his introduction Mr. Strong at- 
which the Federal Reserve banks came into 
existence, just the beginning the 
greatest war history and states: “No 
specific provision could have been made 
the act for such its author 
had thought even the possibility 
serious world calamity. immensely 
their credit that this great piece 
legislation, prepared without special regard 
the exigencies war, nearly met the 
needs war finance.” 

The book, which contains maps and 
diagrams and tables, illustrating the 


functions and growth the Federal Re- 
serve system, divided into the following 
chapters: Chap. Changed Banking 
World; Chap. II, and Growth 
the Reserve System; Chap. III, Changes 
Bank Reserves and Their Use; Chap. IV, 
Changes the Curreney; Chap. Im- 
proved Methods Business 
Chap. VI, Bankers for the Government; 
Chap. VII, The New York Money Market; 
Chap. VIII, The Bill Market; Chap. IX, 
Analysis Changes the Money 
Market; Chap. The Mechanism Credit 
Policy; Chap. XI, Credit 
and the Discount Rate; Chap. XII, Credit 
Open-Market Operations; Chap. 
Other Instruments Policy; Chap. 
XIV, The Gold Paradox; Chap. XV, Inter- 
est Rates—A Measure Results; Chap. 
XVI, Meaning the Weekly Statement 
Condition. 

The book explains the most interesting 
manner the operations and developments 
the Federal Reserve System. the chap- 
ter dealing with check collections, the au- 
thor points out that eleven years after the 
establishment the Federal Reserve collec- 
tion system “it estimated that per cent. 
the checks drawn the United States 
are payable par through the Federal Re- 
serve System. The Reserve System now 
handles for probably per cent. 
all out-of-town checks. The twelve Re- 
serve Banks handle over million checks 
day for collection, with value about 
900 million dollars. The total value 
checks each year well over 250 
dollars, amount equal about 
five times the country’s total bank deposits. 
This work done without charge, and 
are collected about half the time 
took under the old plan.” 

The book 328 pages, bound 
red cloth, and the price $3.00 per copy. 


BRANCH BANKING THE UNITED 
STATES. Book Company, 
370 Seventh avenue, New York City, 
has published volume entitled “Branch 
Banking the United Shirley 
Donald Southworth, Ph.D., associate profes- 
sor economies the College William 
and Mary. 

The question branch banking one 
the most important ones the banking 
world the present time. The importance 
this question has been inereased the 
the MeFadden Bill 
opens the field branch banking 
more widely than ever before national 
banks. The book is, therefore, timely one. 

The book divided into four parts, the 
first being Survey Branch Banking, 
Development the United States Generally. 
This part the book branch bank- 
ing before the Civil War, under the na- 


Only minutes between 
Chicago and New York 


ONSTANT improvement 
telephone service goes each 
year. Today the time required 
make connection between Chicago 
and New York during the business 
day averages less than five minutes. 
Each year the Bell System offers. 
faster, more dependable service. 

Basic facts American Telephone 
and Telegraph Co. investment 
With its predecessors, the American 


Telephone and Telegraph Company 
has paid dividends regularly for 
forty-eight years. Its stock held 
more than 420,000 investors. 
constantly seeking bring the 
nation’s telephone service nearer 
perfection. owns more than 93% 
the combined common stocks 
the operating companies the 
Bell System which furnishes 
indispensable service the nation. 


Write for booklet “Some Financial 


BELL TELEPHONE 
SECURITIES CO. 


195 Broadway 


New York City 
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tional banking system and the state bank- 
ing systems. 

Part given Branch Banking 
the State California. 

Part III takes Typical Branch Bank- 
ing Development Selected States. The 
states covered are Michigan, New York, 
Massachusetts and North 

Part takes the National Situation. 
this part are discussed the branch bank- 
ing system under the Act and 
the branch banking systems Scotland, 
England, and Canada. 

The book contains 236 pages, bound 
dark blue cloth, and the price $3.00 per 
copy. 


MATHEMATICS ACCOUNTING.— 
Prentice-Hall, Fifth avenue, New 
York City, has published volume entitled 
Curtis and Cooper, both whom are 
certified accountants. 

The book treatise the short-cut 
simple and complex 

This book, from its very beginning, gives 
instructions, simplified that any- 
ene capable solving elementary arithme- 
tic can use it. advances new 
ing theories, nor does deal with possibili- 
ties, but does present methods which will 
save time present day business figures. 

The book has plan which soon made 
evident the reader. The simpler subjects 
such addition, subtraction, multiplication 
and division are illustrated. 
sive steps are based upon the one principle 
used the earliest chapters. More involved 
subjects commonly classified under 
arial and mathematics 
ments” are actually developed from simple 
variances the introductory principle. 

The table contents includes: Sugges- 


NCO PONCE 
PONCE, PORTO RICO 


are interested financing imports 

Porto Rico and give facilities our 
United States customers discounting their 
export trade paper. 


cordially invite information regarding 
export business done with this Island 
are prepared extend our facilities new 


Capital Fully Paid 
Surplus and Profits over 275,000 


$1,000,000 


tions for the Accountant; Verification 
tions; Merchandise Control; 
Gross Profit Test; Financial and Operating 
Ratios; Commercial Discounts; Simple In- 
terest; Bank Discount; Partial Payments; 
Average; Average Dates Invoices; Equa- 
tion Accounts Compound Average; 
Account Current; Storage; Fundamentals 
Algebra; Equations; Logarithm; Loga- 
rithmie Charts; Progression; Partnership; 
Good-Will; Installment Sales; 
Foreign Exchange; Compound Interest; Or- 
dinary Special Annuities; Bond 
and Bond Interest Valuation; Asset Valua- 
tion Accounts—Building and 

appendix the following 
tables: Compound Amount; Present Worth; 
Amount Annuity; Present Worth An- 
nuity and Rent Present Worth An- 
nuity. 

The book contains 397 pages, bound 
red cloth with gold lettering and the price 
$5.00 per copy. 


YORK COMPLETES VAULTS FOR 
MANY PROMINENT BANKS—It re- 
freshing this time, when 
ness men report that conditions are unsatis- 
factory, receive word from leading 
manufacturer such the York Safe and 
Lock Company York, Pa., that their huge 
factory 

Many very large bank vaults have just 
heen installed the York concern. Among 
them are: 

Equitable Trust Company New York, 
main office; Equitable Trust Company 
New York, Paris, France branch; American 
National Bank, Beaumont, Texas; Central 
Union Trust Company, Fifth avenue and 
Sixtieth street branch, New York City; 
First National Bank, Marysville, Pa.; King- 
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ston Trust Company, Kingston, Y.; Cin- 
naminson Bank Trust Company, Riverton, 
J.; Mt. Vernon Trust Company, Mt. Ver- 
non, Y.; American Exchange National 
Bank, Greensboro, 

addition these vaults which have 
been completed, the York Safe and Lock 
Company building the vaults for the main 
office the Chase National Bank, New 
York City; the Provident Trust Company 
Philadelphia; the Bank New York 
and Trust Company, New York City; the 
Travelers Company, Hartford; 
the Sumitomo Bank, Ltd., Nagoya, Japan, 
and many others. 


BROWN BROTHERS COMPLETE 
BOOKLET LISTING LEGAL BONDS.— 
Brown Brothers Co., investment bankers, 
have completed the 1928 edition their 
booklet listing bonds legal for savings banks 
New York, Massachusetts and Connecti- 
cut. new feature the current issue 
the tentative list utility securities 
now considered legal for savings banks 
New York State. the time the 
recent enactment the law the New 
York State legislature public utility securi- 
ties were never legal investments New 
York State. The enactment the law per- 
mits much wider investment range than 
New York savings banks have ever enjoyed. 

The list utility issues legal 
New York the securities com- 
panies prominent throughout the country 
and are not confined the issues any 
one state. The lists legal investments 
for savings banks and 
show important changes and 
also include selection utility 
bonds. 

The list legal investments are separated 
states and classified state, muni- 
cipal, railroad and utilities issues. 
The booklet which fifty-six pages 
also contains indexed list all securities 
legal for savings bank investment the 
three states. 


GUARANTY SURVE Y.—Two factors 
combine make appear improbable that 
the present firmness money 
develop into any really serious stringency 
the near future, states the current issue 
The Guaranty Survey, published June 
the Guaranty Trust Company New 
York. “One these the large amount 
Federal Reserve credit still available, 
and the other the fact that, while money 
rates this have been rising, those 
abroad have been declining, that open 
market rates New York are actually 
higher than similar rates most the 
leading financial centers Europe,” the 
Survey continues. “Deposits the Federal 
Reserve banks could increase more than 


$3,000,000,000, and deposits commercial 
banks general many times that amount, 
without exhausting the reserve possibilities 
the gold still held the Reserve banks. 
While not likely that any such expan- 
sion would permitted under pres- 
ent conditions, there economic neces- 
sity for really tight money this country 
for some time come. 

“Nevertheless, would not reasonable 
expect immediate return money 
rates the low levels that have obtained 
for the last few years. The redistribu- 
tion the world’s gold still under way, 
and banking authorities have 
wisely resolved not encourage any ten- 
dencies that would make this redistribution 
unneccessarily burdensome. The demand for 
American abroad still insistent, 
and investors this country show in- 
ereasing disposition place their funds 
Hence, natural economie and sound 
banking policy combine indicate the con- 
tinuance money rates level which, 
though not high enough hamper orderly 
expansion, will tend prevent the 
development dangerous inflationary tend- 

“Tt may noted that the 
the security market have not been the re- 
sult altered business conditions and 
not seem likely affect them greatly 
for long period. There has been un- 
due demand for credit commodity in- 
ventory inflation for business expansion. 
Conditions the money market artificially 
created serve special purposes will sooner 
later make their adjustments the nor- 
mal laws supply and demand and gen- 
eral business will proceed harmony there- 
with. 

“Business movements are still irregular, 
but, with allowance for the usual seasonal 
tendencies, which number lines are 
downward this time year, appears 
that some improvement has occurred re- 
cent weeks. This supported 
the trend railway freight loadings. 
Bank debits individual accounts outside 
New York City continue run well 
above the figures year ago. Commodity 
prices general continue follow un- 
usually course. 


NEW YORK TITLE AND MORTGAGE 
COMPANY NEW first 
half the present year has been the most 
successful the history the New York 
Title and Mortgage Company, according 
the semi-annual report made yester- 
day President Harry Kahler. 

The new business written substantially 
greater than that for the similar period, 
last year. The current statement the 
company shows capital $15,000,000, sur- 
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plus $20,000,000, and undivided profits 
$10,570,390.79, making total funds 
$45,570,390.79, the largest guaranty fund 

Outstanding mortgage guarantees have in- 
creased per cent. over the total, year 
ago, and now aggregate $548,638,822.83. 
Sales guaranteed mortgage securities for 
the month June show inerease over 
the corresponding month, last 

presenting his report the board 
directors, President Kahler pointed out that 
the demand for guaranteed mortgages and 
certificates continues broaden with the 
growing appreciation the safety this 
form investment. stated that while 
great been exercised lending, 
the present indications commitments 
are that the total business for the year will 
exceed that last year 
amount. 

The national title work the company 
being gradually extended, explained, 
state organizations having been perfected 
thirteen states. This company insures 
titles real estate located anywhere the 
United States, and has established agencies 
those states where laws and 
tions are favorable. all other states, the 
insurance written direct 
the main office New York City. 


CHECK FORMS REVOLUTIONIZED.— 
Reports made President Preston 
the American Bankers Association show 
that per cent. all cheeks issued 
the United States now conform with the 


simplified forms proposed the organiza- 


tion two years ago replace the multitude 
heteregeneous shapes and sizes use, 
today. Universal adoption 
the plan will mean saving $20,000,- 
600 year the the nation’s 
business, said, the benefit not only 
banking but general business well. 
“About two years standardized 
checks, notes and drafts began gen- 
erally adopted throughout the United 
States,” Mr. Preston said. “This was due 
many year’s work the American Bank- 
ers Association’s committee standardiza- 
tion checks, greatly aided the De- 
partment Commerce the United States 
together with such organizations the Na- 
tional Association Manufacturers, United 
Typothetae America, National Associa- 
tion Agents, Railway Ac- 
counting Officers Association, Association 
Bank and Commercial Stationers, Litho- 
graphers Co-operative Association, Railway 
Treasury Officers Association and National 
Association Employing Lithographers. 
“Tt has been estimated that when the 
uniform check universally use will 
save the commerce this country 
high $20,000,000 per annum. One the 


great printing houses has estimated will 
result the producing cost 
$2.50 per thousand. Many mil- 
lions dollars have already been saved. 
The simplification checks part and 
the factor economy the 
progress prosperity the United States 
today—not major part but still im- 
portant one. 

“Two years ago when the simplified check 
formula was first established less than fifty 
per cent. the checks issued the United 
States were even approximately uniform 
size. Since then there has been tre- 
mendous inerease standardization and 
the American Bankers Association reports 
show that more than eighty-five per cent. 
all checks today are approximately uni- 
form both type and size. few 
cities uniformity exists the extent 
one hundred per cent. 

“The handling heterogeneous sizes and 
shapes and the time lost reading the 
essential data printed fanciful design 
unauthorized parts checks cause de- 
lay and added cost for everyone using 
checks. 

“There not bank the United States 
that member the American Bankers 
Association that will not saved every 
year several times the amount its dues 
the The banks the 
United States are not alone concerned, but 
also every business institution, large 
small, which prompts urge all banks 
and all business men everywhere adopt 
these simplified check forms.” 


REPORTS INCREASE CRIME 
AGAINST BANKS.—A greater uprising 
bank robbery than has sev- 
eral years has taken place recent months, 
the executive the American 
ers Association was told Augusta, Ga., 
April 17, James Baum, manager 
the organization’s protective department. 

“The six months ended February wit- 
nessed greater uprising bank robbery 
than our membership has suffered recent 
years,” said. “Although night burglaries 
during that period show increase only 
two more attacks than the sixteen reported 
last year, there were daylight holdups, 
which more than doubles those reported 
year ago against member banks. 

“This fresh outbreak the most danger- 
ous form robbery not only without 
precedent its sudden also 
the record for the first half 1924, 
the peak year bank banditry. Also 
means that six months bankers have lost 
virtually all the ground gained against 
banditry the three preceding years and 
unless they display greater and more ef- 
during the six 
months, when the weather will make every 
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road open road for bandits, may fur- 
nish spectacle unequalled the history 
banking—an average more than one 
robbery every business day. 

“In the past the protective has 
directed attention the fact that the ma- 
jority bank crimes violence are staged 
few states and this year excep- 
tion. During the period, banks 
California, Missouri, Oklahoma and Texas, 
accounted for 71, nearly two-thirds 
the 116 burglaries and robberies reported 
for the entire country. California alone, 
bank holdups were reported since last 
August compared with its three daylight 
robberies the last year. 
Twenty-six these attacks California 
were directed against banks out- 
lying rural communities. 

“The presence portable machine-guns 
four holdups during the past ten months 
sounds warning that should not wasted 
any bank, large small. The situation 
serious enough command more inten- 
sive efforts bankers toward helping them- 
selves protection, and sound banking in- 

“In presenting this deplorable picture 
current events bank the protective 
committee the conclusion that, 
although violence are not always 
preventable, they continue more 
frequently where weakest. In- 
variably, our investigations reveal that (1) 
excessive amount cash was available 
and unguarded, particularly the 
ters (2) modern alarm systems other 
protective equipment were not installed, 
(3) the robbery would have been frustrated 
loss minimized the observance 
few simple precautions. nearly every 
case, the bandits and their carefully planned 
attack little, any, resistance. 
Our investigations also continue prove 
that instead adopting preventive meas- 
ures and exercising due the safety 
the banks rested upon poliey ‘cold 
pausing, lesson seorning.’ 

“Modern alarm systems are merely 
essential unit any program for 
the prevention bank robbery. 
alone can only signal for help and the re- 
sponse must quick and sharp shooting— 
the excellent record set 
bankers’ eampaigns armed vigilantes 
the Central West. Even the most prompty 
sounded alarms only help facilitate 
arrests, and adequate and efficient police 
power one the two outside with- 
out which banditry will flourish. The other 
deterrent found more stringent criminal 
laws and rules keep guilty 
criminals and thereafter placed 
distance from all banks and their 
multitude customers. the police power 
inadequate, revival the vigilante 


Checks character, 
made-to-order 
with your own 

background pattern 


Tue Company offers banks 
exclusive service—the creating and pre- 
paring checks exceptional quality, 
cially designed your own individual 


These handsome checks are executed 
exceptionally high-grade paper, beau- 
tifully tinted and sensitized ex- 
pose immediately any attempt altera- 
tion scratch, erasure, washing, acid. 
The background pattern confined ex- 
you your territory and 
made incorporate your trade-mark, 
any design symbolic your service, 
your monogram, medallion, any 
other distinguishing character you may 
title, bank build- 
ing trade-mark, for lithographing, are 
executed with exceptional all, 
these Special Design Checks are 
meant for the bank that appreciates the 
advertising value unusual 
qualitv and distinetive appearance 
check. 


You can learn about Special 
Design Checks from the represen- 
will gladly send samples and complete 
information. Bankers’ Supply Division, 
Company, Rochester, Chicago, 
New York, St. Paul, Denver, Dallas. 


Trade Mark 
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Quick Way Figure Bond Yields 


How quickly can your bond department answer inquiries rela- 
tive bond yields? How long does take, using the ordinary 
“basis book,” figure yield accurately? The new book 


unlike anything heretofore pub- well-known financial institution 
lished. not basis book, but compiled this book and now 
yield book. gives the information used The National City Co.; 
required Kuhn, Loeb Co.; Byllesby 


Co.; and many others. 
Given the price, rate, and maturity, 


this new book tells once the This clearly printed, handsomely 
yields bonds, bound, gold-stamped book offered 
stocks. All the figures are ac- two sizes: Desk Size, 
curate five ten-thousandths inches; Vest Pocket Size, 314 
one per cent. inches. Each size has 280 pages. 


The Banking Law Journal 
Murray Street New York, 
Send for Examination Copy 


The Banking Law Journal 
Murray Street, New York, 


Without obligation us, you may send copy “Yields Bonds and Stocks,” for five 
days’ Free Examination. want the (Check Choice) 


Vest Pocket Size, Desk Size, 


Within that time will either return the book, remit the purchase price. 


Name Bank 


Complete Banking Service 


The Midland Bank offers exceptional facilities for the transaction 
banking business every description. Together with its 
affiliations operates over 2400 branches Great Britain 
and Northern Ireland, and has agents and correspondents 
all parts the world. The Bank has offices the Atlantic 
Liners Berengaria and Mauretania, and foreign 
branch office 196 Piccadilly, London, specially equipped for 
the use and convenience visitors London. 


AMERICAN POULTRY, LONDON, E.C.2 


MIDLAND BANK 


LIMITED 
HEAD OFFICE: THREADNEEDLE STREET, LONDON, E.C.2 


spirit, strongly organized and controlled, 
has already demonstrated its value sup- 
plementing the work the constituted 
police authorities. 

“Tf the widespread publicity given 
crime this country since 1919 does noth- 
ing else message preven- 
tion that should heeded all. Bankers 
and business men especially must recognize 
that while they are guarding against crime 
general way, the present day criminals, 
concentrating and planning they upon 
definite objective, are usually few steps 
ahead their intended victims. Ordinary 
safeguards too often find bank employees 
crawling along the floor herded into 
vault, unprepared more than pay 
tribute, thankful for keeping body and soul 
together. Yet this plight the victim 
largely due complete reliance for pro- 
tection upon indemnity financial loss 
through insurance with little use 
effective means for crime prevention. 

“In its two 1927 reports the protective 
committee declared that insurance protec- 
tion should not substituted for activity 
aimed the prevention and punishment 
crime and therefore urged more prompt 
and suitable action the casualty and 
surety companies help curb this danger- 
ous practice which virtually means subidiz- 
ing crime business risk. Your commit- 


tee gratified report that the Associa- 
tion Casualty and Surety Executives ac- 
cepted its invitation discuss ways and 
means dealing with this evil which seems 
spread proportion the growth 
insurance against loss through crime. Two 


were held New York last De- 


and January, with special commit- 
tee representing the Underwriters and, al- 
though definite action has been agreed 
upon, are assured closer co-operation 
the apprehension and prosecution 
bank 

“During the tirst half this year, our 
detective agents caused the arrest 128 
the 235 bank apprehended, 
these having been convicted and im- 
prisoned. Among these were score 
notorious operating against banks 
whose skill and widespread activities de- 
manded nothing short the nation-wide 
system operatives such are the com- 
mand members the American Bankers 
Association. addition there were con- 
victions prisoners who were arrested prior 
the current year.” 


NEW YORK TITLE COMPANY 
PANDS NATIONALLY.—The New York 
Title and Mortgage Company has recently 
qualified, under the laws Virginia, South 
Carolina and Oklahoma, issue title in- 
surance policies those states. 
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REPRESENTATIVE ATTORNEYS 


facilitate the operations Bankers, Investors, Capitalists and other readers 
The BANKING LAW JOURNAL who may obliged seek legal advice 
matters pertaining banking transactions, require other legal services, ap- 
pend the following list Attorneys, who will found prompt and reliable the 


DISTRICT COLUMBIA 
Washington 
WILLIAM SYMONS 
ATTORNEY-AT-LAW 
700 Tenth Street 


Appears before the Courts, Government Depart- 
ments and Commissions. Special attention to 
Patent, Trade-Mark, Copyright and Corporation 
Causes, 


IDAHO 
Boise 
RICHARD JOHNSON 
ATTORNEY-AT-LAW 
112 North Sixth Street 
National Bank, Boise, 


Attorney for Boise City 
Idaho. 


KENTUCKY 


Louisville 


WOODWARD, WARFIELD HOBSON 
ATTORNEYS-AT-LAW 
616-21 Inter-Southern Building 


(Ernest Woodward, B. D. Warfield, R. P. Hobson 
and John Marshall, Jr.) District Attorneys Louis- 
ville and Nashville Railroad Co. Local Attorneys 
Louisville, Henderson and St. Louis Ry. Co. Gen- 
eral Counsel Inter-Southern Life Insurance Co. 
General Counsel Bankers Trust Co., and Bankers 
Mortgage Co. Attorneys in Kentucky for Royal 
Indemnity Co. 


MICHIGAN 
Battle Creek 


VAN AKEN 
ATTORNEY-AT-LAW 
390 Post Bulding 


Law Collections, Probate Matters and Real Estate 
Law. References, any bank in Battle Creek. 


MISSOURI 
St. Louis 


BERNARD GREENSFELDER 


ATTORNEY-AT-LAW 
Suite 1212 
Central Nat. Bk. Bldg. 


Central 2181 
Olive 2874 


discharge any business entrusted them. 


NEW YORK 
New York City 
LOUIS DOYLE 
ATTORNEY-AT-LAW 
111 Broadway 
Attorney for National Park Bank, New York City 


PENNSYLVANIA 
Philadelphia 
RUBY VALE 
ATTORNEY-AT-LAW 
1542-3-4 Land Title Bidg. 


Attorney for Northwestern National Bank and 
Fox Chase Bank. Refer to any Federal or State 
Judge of Pennsylvania. 


Telephone 
Spruce 4961, 4962 


SOUTH DAKOTA 


JOHNSON JOHNSON 
ATTORNEYS-AT-LAW 


Cable Address 
Ruvale 


Pierre 


Blunt, 


Attorneys for Dakota, State Bank and Security 
Pank. 


Fort Pierre, 
Attorneys for Fort Pierre National Bank. 


Midland, 
Attorneys for Midland State Bank. 


Sioux Falls 


BAILEY VOORHEES 
ATTORNEYS-AT-LAW 


(Cc. O. Bailey, J. H. Voorhees, T. M. Bailey, Ray 
F. Eruce, M. T. Woods, Jr., Roswell Bottum) 
Bailey-Glidden Building. Attorneys for R. G. Dup 
& Co., Western Union Telegraph Co., Illinols 
Central Railroad Co., Chicago, Milwaukee & 8t 
Paul Railway Co., American Railway Express Co., 
American Surety Co., United States Fidelity & 
Guaranty Co., Maryland Casualty Co., Hartford 
Accident & Indemnity Co. 


WASHINGTON 


JAMES CREHAN 
ATTORNEY AND COUNSELOR-AT-LAW 
Walker Bldg. 


Probate Matters 
Bank References 


Seattle 


Corporation 
Law Collections 


WEST VIRGINIA 


Williamson 
GOODYKOONTZ, SCHERR SLAVEN 
ATTORNEYS-AT-LAW 
Corporation, Real Estate and Commercial Law. 
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When You Think 
PORTO RICO 


You Just NATURALLY Think 


AMERICAN COLONIAL 
BANK 


Head Office—SAN JUAN 


Branches 
Arecibo Mayaguez Caguas Ponce Santurce Bayamon 


Specialize Collections 


BRANCHES 


Argentina Brazil Chile 
and throughout the Americas, 
France, Spain and England 
The Anglo-South American Bank, through its years 
export and import banking experience, has acquired 


intimate knowledge the needs and habits the 
natives the countries which has branches. 


Trade information furnished 


ANGLO-SOUTH AMERICAN BANK, Ltd. 


Represented 


THE ANGLO-SOUTH AMERICAN 
TRUST COMPANY 


Broadway, New York 


PARAPHRASED PROVERBS 


That Service Ordered Best that 
Restricted Least 


You accept without question all the items your give you for 
collection. what extent you permit yourselves hampered 
arbitrary restrictions converting these collections into 


Our correspondents are not limited sending their business 
either place payable bank upon which drawn. 


Our Transit and Collection Departments are continuous twenty-four- 
hour-daily operation. 


received par. charge for telegraphic transfers. 


THE 


PHILADELPHIA NATIONAL BANK 


PHILADELPHIA, PA. 
Capital, Surplus and Profits, $53,400,000 


The Hanover National Bank 
the City New York 


Corner and Streets 


ESTABLISHED 1851 


Capital, $5,000,000 Surplus and Profits, $26,000,000 


WILLIAM WOODWARD, President 
E. HAYWARD FERRY, Vice-President 


HENRY P. TURNBULL, Vice-President WILLIAM H. SUYDAM, Vice-President 
SAMUEL WOOLVERTON, Vice-President JOSEPH S. LOVERING, Vice-President 
JOSEPH BYKNE, Vice-President JAMES P. GARDNER, Vice-President 


WILLIAM E. CABLE, JR., Vice-President and GORDON H. BALCH, Vice-President 
FRANK HAMMOND, Vice-President 


Comptroller 


J. NIEMANN, Asst. Vice-President CHAS. E. WHYARD, Asst. Vice-President 
GEORGE E. LEWIS, Asst. Vice-President THOS. C, MEEKS, Asst. Vice-President 
WM. J. LOGAN, Asst. Vice-President ALFRED E. PETERSON, Asst. Vice-President 


ELTON E. OGG, Manager Trust Dept. 


FREDERICK A. THOMAS, Cashier 


FRANK WOOLLEY, Asst. Cashier 
HERBERT RENVILLE, Asst. Cashier 
ARCHIBALD. G. KING, Asst. Cashier 
FREDERICK D. IVES, Asst. Cashier 


WALTER B. NELSON, Asst. Cashier 
CHAS. B. CAMPBELL, Asst. Cashier 
WM. B. SMITH, Asst. Cashier 
WM. H. ALLEN, Asst. Cashier 
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